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to the Securities Exchange Act; 
Rescission of Securities Ex- 
change Act Rule 24b-2, Pro- 
posed New Rule 24b-2, and 
Amendment of Various Pro- 
cedural Rules 

Comment period expires 

December 1, 1975 


Maxwell Bentley 
Where attorney was enjoined 
from violations of registration 
and antifraud provisions and 
presented no adequate miti- 
gating circumstances, held, 
permanent disqualification 
from practice before the 
Commission required in the 
public interest. 

John R. Brick dba John R. 

Brick & Company, et al. 
Whore registered investment 
adviser and three securities 
salesmen sold unregistered 
securities in violation of Se- 
curities Act and except for 
one salesman, made mater- 
ially false and misleading 
statements concerning the 
financial and operating 
condition of the issuer and 
the future value of securi- 
ties, held, in public interest 
to revoke registration, bar 
sole proprietor and one sales- 
man and impose lesser sanc- 
tions on other two salesmen. 


Contention that respondent's 
investigative testimony could 
not be used against him be- 
cause investigators did not 
give requisite warnings re- 
jected. 
Collins Securities Corporation, 
et al. 
Manipulation of Market, 
Fraud in sale of securities, 
bids for and purchases of 
stock during distribution, 
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improper extension of 
credit, failure to comply 
with recordkeeping and 
reporting requirements. 
Firm’s registration revoked, 
president barred, additional 
respondent dismissed. 


Registered offering of se- 
curities not automatically 
a distribution for purposes 
of Rule 10b-6. To the ex- 
tent Jaffee & Co., 44 SEC 
285 (1970), is to the con- 
trary, it is overruled. 


Quotations not “prospec- 
tuses””. 


Jack Schaefer 


Inside Information - Talk 
on the street does not make 
information public. Proper 
and adequate disclosure of 
significant corporate de- 
velopments can only be 
effected by a public re- 
lease through the appropri- 
ate public media, designed 
to achieve a broad dissemin- 
ation to the investing public 
generally and without favor- 
ing any specific person or 
group. 


Settlements - Determina- 
tions with respect to settle- 
ments are influenced by prag- 
matic administrative consider- 
ations that have no proper 
place in the consideration of 
fully litigated cases after a 
record has been made. 


Charles V. Mercer, Jr. 


Review proceedings dismissed 
Inadequate net capital - Park- 
ing of Securities - Improper 
use of best efforts underwrit- 
ing proceeds - Failure to com- 
ply with free-riding and with- 
holding interpretation - Pur- 
chases and sales at unfair 
prices - Recordkeeping vio- 
lations 

Cotzin Woolf & Company, 


' 


Alexander H. Woolf 


Where broker-dealer and part- 
ner purported to subdivide 
single option to purchase se- 
curities into warrants, sold 
such nonexistent warrants 

in violation of registration 
provisions; failed to disclose 
that no warrants could be 
delivered; did not maintain 
properly underwriting pro- 





ceeds; had been enjoined from 
various securities acts violations 
and failed to comply with net 
capital, credit extension, record- 
keeping and reporting require- 
ments, firm revoked and part- 
ner barred. 

34-11773 Arthur Lipper Corp., Arthur Lip- 





per II, ISO, Ltd. Investors Plan- = 
ning Corp. (now CIP, Inc.) 
Where off-shore manager Adn 
selected to execute companies’ 
over-the-counter portfolio trans- ) intl 
actions broker who paid portion 
of commission on such business 
to manager’s subsidiary, mana- 136 
ger, aided and abetted by broker Salt 
violated Section 10(b) and Rule 
10b-5, Broker revoked and man- MER 
ager barred. 
r 
U. S. has jurisdiction where 
antifraud provisions were vio- | L 
lated in portfolio transactions 
of unregistered off-shore funds \ 
executed in the U.S. and where r 
violators were registered broker- t 
dealers. C 
| f 
| 


Where registered broker-dealer 
who was fund’s principal 
underwriter and investment | AP 
advisor got rebates of fund's yy, 
brokerage commissions from 

unaffiliated brokers without 
rendering brokerage services 

the broker and its unregistered Dev 
corporate parent violated Ex- Cor 
change Act and Investment 
Company Act provisions. | Ma 
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FREEDOM OF INFORMATION ACT ,; an 
Release No. 35/October 30, 1975 


See Securities Exchange Act of 1934 Release No. 11774/ enj 
October 30, 1975. | = 
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SECURITIES ACT OF 1933 
Release No. 5632/October 23, 1975 


SECURITIES EXCHANGE ACT OF 1934 
| Release No. 11762/October 23, 1975 


Admin. Proc. File No. 3-4401 
in the Matter of 


| MAXWELL BENTLEY 
136 South Main Street 
Salt Lake City, Utah 


| MEMORANDUM OPINION AND ORDER 
ATTORNEYS - PRACTICE AND PROCEDURE 
Disqualification from Practice before Commission 


Where attorney was enjoined from violations of 
registration and antifraud provisions of the securi- 
ties laws, and presented no adequate mitigating 
circumstances, he/d, permanent disqualification 

[ from practice before the Commission required 
in the public interest. 


| APPEARANCES: 
a! 


| falph J. Hafen, for Maxwell Bentley. 


Walter P. North, Theodore L. Freedman and Thomas C. 
Devlin, for the Office of the General Counsel of the 
Commission. 


Maxwell Bentley, an attorney, appeals from the initial 
decision of an administrative law judge. The hearing 
officer concluded that Bentley should be permanently 
disqualified from appearing or practicing before the 
Commission. 





From December 1962 to July 1968, Bentley was an 
- | Officer and director of Mountain States Development 
Company and, during the last year of that period, super- 
: vised the company’s stock transfer office. These pro- 
ceedings are based on an injunction entered against 
Bentley in an action brought against him, Mountain 
and others by this Commission. 1/ 


On November 30, 1971, the United States District 
Court for the District of Utah, after trial, permanently 
enjoined Bentley from violations of antifraud and regis- 
tration provisions of the securities acts. 2/ The court 
found that, through his account and those of his wife 
and brother, Bentley fraudulently sold over 71,000 
shares of Mountain stock. He participated in the dis- 
tribution of four letters to Mountain shareholders 
__ which he knew or should have known contained ma- 
{{ terial misstatements concerning the company’s inter- 
in certain oil leases, its earnings, the interest it held 
in another company, and that company’s financial 





condition. He also knew or should have known that 
Mountain’s 1967 annual report to shareholders contained 
similar misstatements. 


The court also found that, under Bentley’s supervision, 
large quantities of unregistered stock were unlawfully 
transferred by the company’s transfer office, and that 
Bentley’s own sales were in violation of registration pro- 
visions. 


The United States Court of Appeals for the Tenth Circuit 
affirmed the findings of the District Court and that court's 
grant of injunctive relief. It stated that the record “amply 
supported findings of wrongful acts [by Bentley] extend- 
ing over several months.” 3/ 


Bentley makes several contentions attacking the courts’ 
findings. But, in a proceeding of the type before us, our 
rules provide that 


“... the petitioner shall not be heard to contest any 
findings made against him ... in the judicial ... pro- 
ceeding upon which the [administrative] proceeding 
... is predicated ....” 4/ 


Once the requisite injunction has been shown, the burden 
is on the respondent to show cause “why he should not 

be censured or temporarily or permanently disqualified 
from appearing and practicing before the Commission.” 5/ 


Bentley seeks to make the necessary showing. He ad- 
vances a myriad of arguments in an effort to minimize 
his role in the violative conduct. He also asserts, among 
other things, that his record is otherwise unblemished, 
and he points to the favorable testimony of witnesses 
who testified as to his character and reputation. 


We have made an independent review of the record. And 
we have carefully considered all of the evidence and Bent- 
ley’s various contentions. After doing so, we find our- 
selves in full accord with the conclusions of the hearing 
officer, who stated: 


“In sum, the record clearly reflects the active and 
inexcusable participation of respondent in exten- 
sive and serious violations of the securities laws, 
and an attitude towards the investing public which 
makes a continuation of his appearance and prac- 
tice before the Commission a grave threat to the 
public and to the integrity of the Commission’s 
own processes.” 


Accordingly, IT IS ORDERED that Maxwell Bentley be, 
and he hereby is, permanently disqualified from appear- 
ing or practicing before the Commission. 


By the Commission (Chairman GARRETT and Commis- 
sioners LOOMIS, EVANS and SOMMER); Commissioner 
POLLACK not participating. 


George A. Fitzsimmons 
Secretary 


1/ Rule 2(e)(3) of our Rules of Practice provides that 
we may summarily suspend from practice before us any 
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attorney who has been “‘permanently enjoined ... by rea- 
son of his misconduct in an action brought by the Com- 
mission from violation ... of any provision of the federal 
securities laws ...."° We took such action with respect to 
Bentley who, in accordance with the provisions of our 
rule, petitioned us to lift the suspension. The matter 
was then set down for hearing. 


2/ SEC v. Mountain States Development Company, et al., 
Civil Action File No. C-68-69. 


3/ No. 72-1108 (October 9, 1973). 
4/ Rule 2(e)(3)(iv) of our Rules of Practice. 


5/ Id. 





SECURITIES ACT OF 1933 
Release No. 5633/October 23, 1975 


FOREIGN RESTRICTED LIST 


Information has come to the attention of the Commission 
that Hemisphere Land Corporation Limited is making a 
public offering the United States, by mail from Nassau 

in the Bahamas, of interests in land in Canada which are 
investment contracts that are securities. 


The solicitations mail to prospective investors include a 
subscription agreement entitled “Purchase Reservation” 
to reserve from one to four “units’”’ at $2,000.00 per 
unit of unspecified, and undeveloped, land in Varrenes, 
Quebec, Canada, represented to be at the price of 40 
cents per square foot. After an investor completes pay- 
ments, which may be made on a monthly basis for the 
units, Hemisphere Land Corporation Limited is to de- 
cide which parcels of land go to the investor. The arrange- 
ment contemplates that at that time the investor will re- 
ceive a deed to one or more specific lots selected by Hem- 
isphere. This deed is subject to the restriction of an op- 
tion obligating the investor to sell the same land back, 
at any time upon request, to Hemisphere at $1.20 per 
square foot, or at such higher price as the market value, 
independently appraised, may establish at the time of 
re-purchase. This option must be signed by the investor 
at the time he initially signs the agreement of subscrip- 
tion for units. This restriction is to run with the land 

in the event an investor transfers to another person the 
interest acquired in specific lots selected by Hemisphere. 
There is no obligation upon Hemisphere to repurchase 
parcels of land being distributed by means of these in- 
vestment contracts. 


No registration statement covering these investment 
contracts has been filed with the Commission under 
the provisions of the Securities Act of 1933. 


Accordingly, the Commission has placed Hemisphere 
Land Corporation Limited, a corporation operating from 
Nassau in the Bahamas, on the Foreign Restricted List. 
This is a list of foreign corporations whose securities are 
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being publicly offered for sale in the United States in vio- 
lation of the registration requirements of Section 5 of the 
Securities Act of 1933. 
Infc 
that 
tior 
SECURITIES ACT OF 1933 Am 
Release No. 5634/October 24, 1975 Stat 
fici 
Admin. Proc. File No. 3-4634 thes 
shat 
In the Matter of the 
GREATER TEXAS OIL AND GAS CORPORATION Ita 
8585 Stemmons Expressway the 
North Tower - Suite 505 beir 
Dallas, Texas byt 
call: 
(20-2040A1) 
No 
ORDER PERMANENTLY SUSPENDING REGULATION and 
B EXEMPTION of i 
tha’ 
Greater Texas Oil and Gas Corporation (“issuer’’) filed 
an offering sheet with the Commission for the purpose Thi 
of obtaining an exemption from the registration require- the 
ments of the Securities Act, pursuant to Section 3(b) of stat 
that statute and Regulation B thereunder with respect to Acc 
a public offering of non-producing working oil and gas stit 
interests. 19% 
| 
The Commission’s order temporarily suspending the ex- Act 
emption alleged that the issuer: Res 
Me) 
1. Failed to comply with Rules 310(b), 318(b), and cio 
330(a) and (b) of Regulation B; List 
are 
2. The offering was made in violation of Section 17(a) inv 
of the Securities Act and Section 10(b) of the Securities Act 
Exchange Act and Rule 10b-5 thereunder. 
The temporary order stated that if no hearing were re- 
quested within 30 days on the issue whether the suspen- 
sion order should be vacated or made permanent, and 
if none were ordered by the Commission, the temporary SEC 
order would become permanent. No hearing has been re- Rel 
quested. Under these cirucmstances, a permanent suspen- | 
sion is appropriate. TE! 
BE 
Accordingly, 1T 1S ORDERED pursuant to Rule 336 of AT 
Regulation B under the Securities Act of 1933 that the ; 
exemption from registration in regard to the above public The 
offering by Greater Texas Oil and Gas Corporation be, ord 
and it hereby is, permanently suspended. fro 
| reg 
For the Commission by the Office of Opinions and Review, } ter 
pursuant to delegated authority. ) Pet 
Cer 
George A. Fitzsimmons _ Ku 
Secretary Cor 
(Ry. 
No 





SECURITIES ACT OF 1933 
i No. 5635/October 24, 1975 


FOREIGN RESTRICTED LIST 
information has come to the attention of the Commission 


tion also known by the name of Investigacion Industrial 
Americana, S.A., is making a public offering in the United 
States of “units” consisting of 2000 of its “shares of bene- 
ficial interest’ with warrants to purchase another 1,000 of 
these shares. The price is $3.20 per unit, and $3.20 per 
share for the shares to be acquired later upon exercise of 
the warrants. 


It appears from the information that has been received by 
the Commission that investors in the United States are 
being solicited to invest in the units described above both 
by mail sent from San Jose, Costa Rica and by telephone 
calls from Mexico City, Mexico. 


No financial information is available as to this corporation, 
and there is little information available as to the identity 
of its promoters or the intended disposition of any funds 
that may be obtained from investors in the United States. 


This corporation has not filed with the Commission under 
the provisions of the Securities Act of 1933 a registration 
statement covering any of its units, shares or warrants. 
Accordingly any public offering of these securities con- 
stitutes a violation of Section 5 of the Securities Act of 
1933. 





; 

Accordingly, the Commission has placed on the Foreign 
Restricted List American Industrial Research, S.A., a 
Mexican corporation also known by the name of Investiga- 
cion Industrial Americana, S.A. The Foreign Restricted 
List is composed of foreign corporations whose shares 

are being publicly offered to investors in the United States 
in violation of the provisions of Section 5 of the Securities 
Act of 1933. 








SECURITIES ACT OF 1933 
Release No. 5636/October 28, 1975 


| TEMPORARY SUSPENSION OF THE REGULATION 
B EXEMPTION OF CENTURY PETROLEUM CORPOR- 
ATION 


The Securities and Exchange Commission has issued an 
order temporarily suspending the Regulation B exemption 
from registration under the Securities Act of 1933 with 
regard to the public offering of fractional undivided in- 
terests in oil and gas leases in the following Century 
Petroleum Corporation (Century) offerings: 


Century Petroleum Corporation—Century No. 1-Adolph 
Kuffman (File No. 20-2093A1); Century Petroleum 
Corporation—Century No. 3-Earl L. Brown (File No. 

{ 20-2093A3); Century Petroleum Corporation—Century 
No. 4-Earl L. Brown (File No. 20-2093A4); Century 


that American Industrial Research, S.A., a Mexican corpora- 


Petroleum Corporation—Century No. 5-Earl L. Brown 
(File No. 20-2093A5); Century Petroleum Corporation— 
Century No. 6-Vance N. Harms (File No. 20-2693A6). 


The Commission has reason to believe that the exemp- 
tion from registration afforded by Regulation B is un- 
available because Century has not complied with the 
terms and conditions of Regulation B in that (1) William 
J. Briggs, now president of Century Petroleum Corpora- 
tion, was restrained and enjoined permanently on Feb- 
ruary 14, 1975, by the Supreme Court of the State of 
New York, in and for the County of New York, from 
offering or selling securities within and from the State 
of New York, including securities in the form of work- 
ing interests in oil leases, without complying with Article 
23-A of the General Business Law; and further was re- 
strained and enjoined from violating the provisions of 
Article 23-A of the General Business Law of the State 
of New York; and (2) Century failed to disclose that 

on February 14, 1975, William J. Briggs, now president 
of Century Petroleum Corporation, was restrained and 
enjoined permanently by the Supreme Court of the 
State of New York, in and for the County of New York, 
from offering or selling securities within and from the 
State of New York, including securities in the form of 
working interests in oil leases, without complying with 
Article 23-A of the General Business Law; and further 
was restrained and enjoined from violating the provi- 
sions of Article 23-A of the General Business Law of 
the State of New York. 





SECURITIES ACT OF 1933 
Release No. 5637/October 28, 1975 


TEMPORARY SUSPENSION OF THE REGULATION B 
EXEMPTION OF DALLAS OIL & GAS, INC. 


The Securities and Exchange Commission has issued an 
order temporarily suspending the Regulation B exemp- 
tion from registration under the Securities Act of 1933 
with regard to the public offering of fractional undivided 
interests in oil and gas leases in the following Dallas Oil & 
Gas, Inc. (Dallas) offerings: 


Dallas Oil & Gas, Inc.,—Dallas No. 32-Allan Pickus (File 
No. 20-1887A33); Dallas Oil & Gas, Inc.,—Dallas No. 40- 
Schroeder (File No. 20-1887A34); Dallas Oil & Gas, Inc., 
—Dallas No. 34-Frank Martin (File No. 20-1887A36); 
Dallas Oil & Gas, Inc.,—Dallas No. 33-George LeVasser 
(File No. 20-1887A36); Dallas Oil & Gas, Inc.,—Dallas 
No. 35-Howard Graves (File No. 20-1887A37); Dallas 
Oil & Gas, Inc.,—Dallas No. 36-Arthur H. Lamborn 

(File No. 20-1887A38); Dallas Oil & Gas, Inc.,—Dallas 
No. 37-Breck Harris (File No. 20-1887A39); Dallas Oil 

& Gas, Inc.,—Dallas No. 38-Sandy !., C. C. Boles Lease 
(File No. 20-1887A40); Dallas Oil & Gas, Inc.,—Dallas 
No. 39-Debbie; Frank Martin Lease (File No. 1887A41); 
Dallas Oil & Gas, Inc.,—Dallas No. 41-Bob Wayne, C. C. 
Boles Lease (File No. 20-1887A42); Dallas Oil & Gas, 
Inc.,—Dallas No. 42-Jerry Phillips, C. C. Boles Lease 
(File No. 20-1887A43); Dallas Oil & Gas, Inc.,—Dallas 
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No. 50-Michelle, Clifford John & Sonona Gail Leech 
Teinert, Donald L. & Eliz. Koch Lease (File No. 20- 
1887A44); Dallas Oil & Gas, Inc.,—Dallas No. 34A-Tasca 
G. Johnson Heirs Lease (File No. 20-1887A45); Dallas 
Oil & Gas, Inc.,—Dallas No. 43-Darwin E. Peterson, John- 
son Heirs (File No. 20-1887A46); Dallas Oil & Gas, Inc.,— 
Dallas No. 44-C. B. Long & J. H. Johnson Heirs (File No. 
20-1887A47). 


The Commission has reason to believe that the exemp- 
tion from registration afforded by Regulation B is un- 
available because Dallas has not complied with the terms 
and conditions of Regulation B in that (1) Dallas Oil & 
Gas, Inc., and Ray Griffin, president of Dallas Oil & Gas, 
Inc. were restrained and enjoined permanently on Feb- 
ruary 14, 1975, by the Supreme Court of the State of 
New York, in and for the County of New York, from 
offering or selling securities within and from the State 

of New York, including securities in the form of work- 
ing interests in oil leases, without complying with Article 
23-A of the General Business Law; and further were re- 
strained and enjained from violating the provisions of 
Article 23-A of the General Business Law of the State 

of New York; arid (2) Dallas failed to disclose that on 
February 14, 1975, Dallas Oil & Gas, Inc. and Ray 
Griffin, president of Dallas Oil & Gas, Inc., were restrain- 
ed and enjoined permanently by the Supreme Court of 
the State of New York, in and for the County of New 
York, from offering or selling securities within and from 
the State of New York, including securities in the form 
of working interests in oil leases, without complying 
with Article 23-A of the General Business Law; and fur- 
ther were restrained and enjoined from violating the pro- 
visions of Article 23-A of the General Business Law of 
the State of New York. 





SECURITIES ACT OF 1933 
Release No. 5639/October 30, 1975 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9011/October 30, 1975 


STATEMENTS OF INVESTMENT POLICIES OF 
MONEY MARKET FUNDS RELATING TO INDUSTRY 
CONCENTRATION 


The Securities and Exchange Commission today author- 
ized publication of and the solicitation of comments on 
a statement of the views of its staff with respect to state- 
ment of investment policies of money market funds re- 
lating to industry concentration. The views expressed in 
this release are those of the Commission’s Division of 
Corporation Finance and Division of Investment Manage- 
ment Regulation. These staff views are not rules of the 
Commission nor are they published as bearing the Com- 
mission’s official approval. 


The Commission is aware that questions regarding the 
application of the disclosure and other provisions of the 
federal securities laws have been raised by a relatively 

new investment vehicle known as the money market fund, 
an investment company whose investment policies call 
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for investment of its assets in short-term money market 
instruments such as commercial paper, various bank instru- 
ments, U. S. Treasury bills and securities issued or guaran- 
teed by the U. S. Government or its agencies and instru- 
mentalities. One area where such a question arises relates 
to the statement of investment policy relating to industry 
concentration. Accordingly, the Commission has author- 
ized the publication of certain of the views of its staff in 
this area. 





Section 8(b)(1) of the Investment Company Act of 1940 


(the “Act’’) requires that every registered investment com- wt 
pany include in its registration statement under the Acta 

recital of its policies with respect to certain activities, in- 

cluding concentration of investments in a particular in- 

dustry or group of industries. This section also provides 1 § 
that if a registrant reserves freedom of action to engage in Gui 
any of such activities, the recital of its investment policy June 
should include a brief statement indicating the extent to 

which the registrant intends to engage therein. I 
Historically, the Commission staff has taken the position 3/ | 
that if a registrant invests more than 25% of its assets + 
in the securities of issuers in a single industry, the regis- 4) 7 
trant is concentrating in that industry. 1/ Accordingly, the | 
a registrant stating an intention to concentrate in a par- late: 
ticular industry would be expected to be at least 25% the 
invested in securities of issuers in that industry unless fied 


adverse economic conditions temporarily reduced the 
value of its assets so invested. 2/ Conversely, a registrant 
electing not to concentrate its investments would be con- 
sidered to be bound by its policy not to invest more than 
25% of its assets in any one industry. The freedom of 
action to concentrate pursuant to management's invest- 
ment decision has been considered by the staff to be pro- 
hibited by the Act unless the statement of investment 
policy clearly indicates when and under what conditions SE 
any changes between concentration and non-concentration 
would be made. Statements of concentration policy pursu- 





ant to which registrants reserve the right to concentrate in SEC 
particular industries “without limitation if deemed ad- Rel 
visable and in the best interests of shareholders” are view- 
ed by the staff as failing to comply with Section 8(b)(1) int 
of the Act. 3/ 

: CA 
The staff has considered the applicability of its historical 10 
position on concentration to money market funds. The Was 


staff is of the view that such funds may declare an invest- 





ment policy on industry concentration reserving freedom (Fi 
of action to concentrate their investments in government 
securities, as defined in the Investment Company Act of Sec 
1940, and certain bank instruments issued by domestic Sec 
banks provided that, with respect to the latter, additional | 
disclosure is made concerning the type and nature of the NO 
various instruments in which the registrant intends to in- FO 
vest and the criteria used by the registrant in evaluating 
and selecting such investments. NO 
i 
However, the staff is of the view that Section 8(b)(1) of the | * 
Act does not permit money market funds to reserve free- am 
dom of action in their declaration of investment policy | the 
insofar as it relates to concentration of investments in the | Ac 
commercial paper of issuers in any one industry. Thus, the « 
staff believes such declarations of investment policy are Sec 
subject to the historical staff position discussed above. 4/ “7 any 








—— 


| 
| 
| 






The Commission would welcome comments from inter- 
ested persons on these staff views. However, the staff 
intends to follow these views pending consideration of 
any comments. Interested persons should refer to ‘’State- 
ments of Investment Policies of Money Market Funds 
Relating to Industry Concentration” and should direct 
their comments to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washington, 

D. C. 20549. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ See Investment Company Act Release No. 7221, 
Guidelines for the Preparation of Form N-8B-1”, 
June 9, 1972, at p. 9. 


2/ Id., at p. 10. 
3/ Id. 


4/ The staff views expressed in this release are limited to 
the interpretation of Section 8(b)(1) of the Act as it re- 
lates to industry concentration and are not addressed to 
the interpretation of the definition of the term “‘diversi- 
fied company” in Section 5(b)(1) of the Act. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11761/October 23, 1975 


In the Matter of 


CAPCO SECURITIES, INC. 
1025 Connecticut Ave., N. W. 
Washington, D. C. 20036 


(File No. 3-4767) 


Securities Exchange Act of 1934 
Section 15(a)(2) 


NOTICE OF APPLICATION AND OPPORTUNITY 
FOR HEARING 


NOTICE IS HEREBY GIVEN that Capco Securities, Inc. 
(“Capco”) has filed an application pursuant to Section 
15(a)(2) of the Securities Exchange Act of 1934, as 
amended (the “‘Act’’), for an order exempting it from 
4 registration requirements of Section 15(a)(1) of the 


Section 15(a)(2) authorizes the Commission to exempt 
any broker or dealer or class of brokers or dealers, either 





unconditionally or upon specified terms and conditions 
or for specifie periods, from the registration requirement 
of Section 15(a)(1) of the Act, if the Commission deems 
it necessary or appropriate in the public interest or for 
the protection of investors. 


Capco is a District of Columbia corporation which intends 
to make direct loans to eligible small business concerns 
under the loan guarantee program of the United States 
Small Business Administration (“SBA”). A loan made to 
an eligible small business with SBA approval qualifies for 
an SBA loan guarantee as to principal and interest to the 
extent of 90% of the unpaid balance of the loan or 
$350,000, whichever is less. Capco’s application to the 
SBA to become an approved lender under that program 
has been approved by the SBA subject to its obtaining 

the minimum required capital to participate. In return for 
any loan it makes, Capco will receive a promissory note 
from the borrower for the full amount of the loan. Capco 
will then sell, with the consent of the SBA, the guaranteed 
portion of such loans to institutional investors. All such 
sales will be made through brokers or dealers registered 
with the Commission. Capco will retain the non-guaran- 
teed portion of each loan and will service the loan for pur- 
chasers of the guaranteed portion. 


A more detailed statement of information is contained in 
the application for exemption which is on file at the Pub- 
lic Reference Room of the Securities and Exchange Com- 
mission at 1100 L Street, N. W., Washington, D. C. 


NOTICE IS FURTHER GIVEN that any interested person 
may submit to the Commission not later than November 
14, 1975 in writing any views or substantial facts bearing 
on this application or the desirability of a hearing thereon. 
Any such communication or request should be addressed 
to the Secretary, Securities and Exchange Commission, 
500 North Capitol Street, N. W., Washington, D. C. 

20549 and should refer to File No. 3-4767. Any such 
statement should also briefly provide the nature of the 
interest of the person submitting information or request- 
ing a hearing, the reason for such request, and the issues 
of fact and law raised by the application which he desires 
to controvert. Any time after November 14, 1975, an 
order granting the application may be issued upon request 
or upon the Commission’s own motion. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11762/October 23, 1975 


See Securities Act of 1933 Release No. 5632/October 23, 
1975. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11763/October 24, 1975 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 483/October 24, 1975 


Admin. Proc. File No. 3-3167 
In the Matter of 


JOHN R. BRICK 
doing business as 


JOHN R. BRICK & COMPANY 
110 East Main 

Madison, Wisconsin 

(801-5796) 


JOSEPH C. MAURER 
718 East Liberty Drive 
Wheaton, Illinois 


WILLIAM J. CAHO 
9952 South Claremont 
Chicago, Illinois 


CLARENCE J. LIAUTAUD 
117 Morgan 
Hoffman Estates, Illinois 


OPINION OF THE COMMISSION 


BROKER-DEALER AND INVESTMENT ADVISER 
PROCEEDINGS 


Grounds for Remedial Action 
Sales of Unregistered Securities 
Fraud in Offer and Sale of Securities 


Where sole proprietor doing business as registered 
investment adviser and three securities salesmen 
sold unregistered securities in violation of Securi- 
ties Act and, except for one salesman, made ma- 
terially false and misleading statements concerning 
the financial and operating condition of the issuer 
and the future value of its securities, held, in public 
interest to revoke investment adviser’s registration, 
to bar sole proprietor and one salesman from asso- 
ciation with any broker or dealer, and to impose 
lesser sanctions on other two salesmen. 


Practice and Procedure 


Contention that a respondent's investigative testi- 
mony could not be used against him because the 
investigators did not give him the requisite warn- 
ings rejected, where respondent was not in cus- 
tody during interrogation. 


APPEARANCES: 


Anthony M. Anzalone, for John R. Brick, doing business 
as John R. Brick & Company. 
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Jay Erens and Howard A. Tullman, for Joseph C. 
Maurer. 


Joseph O. Kostner and Charles A. Brady, of Ettelson, 
O’Hagan, Ehrlich & Frankel, for William J. Caho. 


David P. Schippers, of Schippers, Betar, Lamendella & 
O’Brien, for Clarence J. Liautaud. 


Joseph L. Grant, Edward !. Harmelin and Barry D. Gold- 
man, of the Chicago Regional Office of the Commission, 
for the Division of Enforcement. 


1. THE PROCEEDINGS 


This case is about respondents’ offers and sales of the 
stock of Thorne United, Inc. in 1969 and 1970. 


After extensive hearings, an administrative law judge 
found that John R. Brick, doing business as John R. 
Brick & Company, a registered investment adviser, and 
Joseph C. Maurer, William J. Caho and Clarence Liau- 
taud, former securities salesmen at the Chicago office 
of X Co., a New York Stock Exchange member firm, 
willfully violated various provisions of the securities 
acts. He concluded that: 


(1) Brick’s registration as an investment adviser should 
be revoked; 


(2) Brick and Maurer should be barred from association 
with a broker-dealer; 


(3) Caho should be barred from association with a 
broker-dealer, except that after one year he might be- 
come associated with a registered broker-dealer in a 
non-supervisory capacity upon an appropriate showing 
to the staff of the Commission that he would be ade- 
quately supervised; and 


(4) Liautaud should be suspended from association with 
a broker-dealer for a period of three months. 


uN. ORGANIZATION AND FINANCING OF THORNE 


George A. Holmes came up with a new way to make 
thermoformed plastic products. He considered his pro- 
cess more efficient than the existing technology and, in 
late 1968, took his thermoforming idea to Maurer, his 
brother-in-law. 1/ 


Maurer had been in the securities business for some 16 
years as a salesman and was then syndicate manager for 
X Co.’s Chicago office. He discussed possible organiza- 
tional approaches with Holmes and introduced him to a 
Chicago law firm. Thereafter, in February 1969, Thorne 
was formally incorporated in Delaware for the purpose 
of exploiting Holmes’s idea. Maurer, who had acted as 
one of Thorne’s incorporators, became its treasurer and 
one of its three directors. As compensation for his organ- 
izational assistance, he received 10% of Thorne’s common 
stock. 2/ Maurer remained treasurer until about October 
1969 and was a director during the entire period of 
Thorne’s existence. 
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Thorne was to use Holmes’s new thermoforming process 
to make plastic products for the recreational and home 
building industries, among others. In addition, it expect- 
ed to make machinery for producing thermoformed 
products and to sell such machinery to others. Thorne’s 
plans depended on a new large machine designed by 
Holmes. The machine was to have used a cold process 
rather than a heating process to mold the plastic and 

to have been capable of producing at a “substantially 
better” rate. 3/ However, no such machine had ever 
previously been made or tested. 


> 


The parts of the machine were to be fabricated by various 
manufacturers and delivered to a Thorne plant in late 
October or early Novernber 1969 for assembly by Thorne 
personnel. In fact, all of the parts were not delivered 

until the middle of December. After delivery, Thorne 
personnel experienced difficulty in assembling the ma- 
chine because various parts did not fit. The machine 

was not finally assembled until February 1970. But, 

even after that, continual adjustments were needed 
because of errors in the fabrication of its parts. 


Thorne began life with little capital—virtually all of which 
came from loans. As of October 31, 1969, it had assets 
of about $300,000, but its liabilities were at least that. 
And its finances grew progressively worse. The cash-flow 
difficulties normally encountered by inadequately capi- 
talized start-up companies were exacerbated by unanti- 
cipated adverse developments. Since Thorne could not 
get its machine working until February 1970, it could 
not reduce backlogs of orders to cash. In all of 1969, it 

) filed only $11,729 worth of orders. Moreover, its vital 
bank credit was materially curtailed at the end of 1969. 
From its incorporation to November 30, 1969, the com- 
pany lost over $60,000. By April 30, 1970, its accumu- 
lated deficit was $389,390. 


In October 1969, Thorne’s board of directors, which in- 
cluded Maurer, voted to seek $2 million in equity capital 
from the sale of newly issued convertible preferred stock. 
Each share was to be sold as part of a unit priced at $20. 
Aunit consisted of 2 shares of preferred stock and a 
warrant to purchase one share of common stock at $10. 
Thorne did not register these units with us under the 
Securities Act. And it had no professional underwriter. 

It appears to have intended to rely on the selling efforts 
of its own officers and directors to dispose of the units. 





Some time before the offering began, one of Thorne’s 
directors told Brick about the company. And Maurer 
proceeded to enlist Liautaud and Caho, both of whom 
worked as salesmen in the same brokerage office as he 
did, in the selling effort. Thorne promised Brick, Caho 
and Liautaud commissions of 5% in cash, or 7% in Thorne 
common stock. In all, about 30 people put more than a 
} million dollars into Thorne’s equity securities. Nine of 
those people were Brick’s customers. 4/ Ten were 
Maurer’s, 5/ five were Caho’s, 6/ and four were Liau- 
) taud’s. 7/ 
oe 
By early November 1970, less than two years after 
| Thorne’s incorporation, its situation was hopeless. It 
| had lost money every month from its incorporation 
to its demise. On November 13, 1970, it assigned its 








assets for the benefit of creditors. The preferred stock- 
holders lost every thing. 


ill. FRAUD 
A. The Issuer 


To promote the sale of its stock, Thorne prepared a 
“confidential circular” entitled ““Thorne United Inc., 
Its History, Current Position and Potential.” That cir- 
cular was undated. But it appears to have been written 
and published early in November of 1969. Its tone was 
one of great optimism. It began with this bit of self- 
Praise: 


“In February of 1969 a group of bright, aggressive 
young men possessing unusual knowledge, insight 
and skills relating to the plastics industry formed 
Thorne United Inc. to fill a need in the market 
place which up until that time had not been ade- 
quately served.” 


The rest of the circular played variations on this theme. 
Thus, for example, the circular represented that Thorne 
had “carefully assembled the human and technical cap- 
abilities” to supply an existing market demand for plas- 
tic components, and that in two years Thorne “[intend- 
ed] to be the biggest producer of large thermoformed 
components in the world and a major supplier of a full 
line of thermoforming equipment.” It suggested that the 
company produced items of a size that could not be pro- 
vided by anybody else. It did not disclose that the ma- 
chine Thorne depended upon to produce its major pro- 
duct was as yet experimental. Moreover, the circular was 
never amended to state that Thorne was having great 
difficulty in making the machine operational. 


In reference to Thorne’s financial condition, the circular 
stated that Thorne maintained a sound financial policy 

by maintaining “adequate cash balances.”’ But there 

was no balance sheet and virtually no financial information 
of any sort. The circular was never amended to reflect the 
financial difficulties Thorne encountered due to the cur- 
tailment of its line of bank credit. The circular also repre- 
sented Thorne’s backlog of “Orders on Hand” to be 
$200,000 for shipment in 1969 and $7,275,000 for ship- 
ment in 1970. It did not say that in 1969 the orders 
actually filled amounted to only $11,729. Nor did it 
point out that shipment of the 1969 backlog depended 

on the still unassembled experimental machine and on 

the company’s ability to raise sufficient funds to finance 
its operations in 1969 and 1970. The circular predicted 
that Thorne would capture a large share of the market— 

a statement for which there was no reasonable basis in 
view of Thorne’s undisclosed operational and financial dif- 
ficulties. 8/ 


To help sell its stock, Thorne held “‘investors’ meetings.” 
At the first such meeting, in November 1969, Holmes 
estimated that the company’s annual sales would reach 
$400 million. At a second meeting, held at the end of 
January 1970, Holmes represented that Thorne would 
have sales of $250 million by the end of 1971, would 
operate at a 40 percent profit, and if things went well 
would make a public offering of its securities at $40 
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per share — adding that those present were “‘sitting at 
the first Ford meeting,” and that “Ford [had] just been 
born” that day. Nothing at all was said about Thorne’s 
acute financial and production problems. 


B. Brick 


Three unsophisticated investors purchased Thorne stock 
through Brick. One went to Brick’s office in December 
1969 looking for an investment adviser to assist him in 
handling his securities purtfolio which then amounted to 
about $50,000. He told Brick he wanted to supplement 
his retirement annuity with an “investment for retire- 
ment.” Brick suggested Thorne and described the company 
as having a great future in plastics. He also stated that 
Thorne had a backlog of orders for 1970 amounting to 
from $10 to $12 million. Brick assured the investor that 
Thorne would be able to fill those orders. He also repre- 
sented that an investment of $25,000 in Thorne would 
appreciate to about $250,000 when a contemplated pub- 
lic offering was made in the latter part of 1970 or early 
in 1971. Brick recommended that the investor read the 
deceptive Thorne circular, but gave him no financial 
statements. 9/ 


Brick used a similar approach to persuade another invest- 
or to invest $25,000 in Thorne. Brick gave this investor 
the Thorne circular and told him that Thorne had the 
largest thermoforming machine in the United States, 

that it would capture from 6% ot 10% of the market for 
thermoformed plastics, that it had a 1969 backlog of 
orders in the range of $12 million to $22 million, and that 
he hoped a public offering of Thorne stock would be made 
about January 1971. He further stated that when the stock 
went public it “could very easily go to $60 a share.” Brick 
and this investor attended a meeting at which Holmes esti- 
mated that annual sales would reach $400 million. When 
the investor later spoke to Brick about Holmes’s state- 
ments, Brick assured him that he, Brick, had confidence 

in Thorne’s management. The investor asked Brick for 
financial statements prior to investing, but Brick did not 
give him any until several months after he had bought 

the stock. 10/ 


Brick’s approach to the third investor was much the same. 
He described Thorne as having a “brilliant future,” and 
approximately $12 million in back orders that would 
probably produce a net profit of from 15% to 20%, but 
gave no financial statements. When the investor told Brick 
he would invest $50,000 in Thorne by liquidating his ex- 
isting securities portfolio, worth about $40,000, and by 
borrowing $10,000 from a bank, Brick told him the deci- 
sion was a wise one, and that he “would probably make a 
million dollars on that investment.” 11/ 


Brick never disclosed the experimental nature of Thorne’s 
big machine, Thorne’s operating problems, its lack of fi- 
nancing, and its less than $12,000 worth of delivered orders 
in all of 1969. Hence he defrauded his clients. 12/ No in- 
formed judgment about Thorne was possible without some 
knowledge of these crucial undisclosed subjects. Moreover, 
there was no reasonable basis for Brick’s prediction of a 
contemplated future offering of preferred stock at a much 
higher price. 
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Brick did not choose to testify. Yet he asks us to find 
that the record shows him to have been diligent and 
aggressive in attempting to get information for his clients. 
The record shows no such thing. 











The record is devoid of even the barest hint of any attempt ance 
on Brick’s part to verify the claims made in Thorne’s cir- Mor 
cular or to check on the status of the crucial new machine, appr 


Nor does it show that Brick ever made any effort to ob- had 
tain up-to-date financial statements. What it does show is 
that Brick associated himself wholeheartedly with Hol- 
mes’s flamboyant sales pitche and that he induced unso- 
phisticated clients to commit very substantial sums to an 
unseasoned security about which he had no accurate in- 
formation. 


Brick claims that he “unequivocally relied entirely on the 
statements and representations made to him by officers 

... of Thorne.” 13/ But this does not aid him. It hurts him 
because it shows his reckless disregard of the standards to 
which professionals in the securities business must adhere 
when they recommend the unknown securities of obscrue 
issuers to unsophisticated customers. The professional who 
does that is not an insurer. But he is under a duty to in- 
vestigate and to see to it that his recommendations have 

a reasonable basis. 14/ 


That reasonable basis was lacking here. Brick was experi- 
enced in the securities business. Hence he must have 
known or should have known that he had no right to rely 
blindly on either Holmes’s uninhibited assertions or the 
peculiar and wholly undocumented circular, which pro- 
vided no concrete information. 


Thus far we have treated Brick as though he were a broker 
or a salesman. In fact, however, he was neither. He was an 
investment adviser. As such, he was a fiduciary for his 
clients. 15/ It follows that his clients were entitled to 
expect that his recommendations would be related to 
their needs. His defeat of that expectation is a significant 
aggravating factor. 16/ 











C. Maurer 

Mat 
Everybody who bought Thorne stock through Maurer was doe 
given a copy of the Thorne circular by Maurer or was sent er, | 
one by Thorne at Maurer’s direction. Maurer attended The 
Thorne’s promotional meetings, and told one prospective trot 
investor who attended one of those affairs that Thorne stoc 
was operating in accordance with the flamboyant projec- _ 
tions made at the meeting. On that occasion, Holmes had (bu 
predicted sales of $250 million. 5 
Maurer told a second person that Thorne would make a Wh 
public offering sometime in the third quarter of 1971. In hi 
discussing Thorne with prospective investors, Maurer con- rs 


fined his statements to generalities such as that the com- Cah 
Pany was operating in the red but would be in the black 


in early 1970, that Thorne was a high-risk venture, and ae 
that no market existed for its stock. Maurer did not dis- to’ 
close the experimental nature of Thorne’s process, itsin- | 

ability to get its vital machine into operation, and the But 
extent of its operating losses. He gave nobody any finan- of | 
cial statements, even though such statements were avail- UM the 
able to him as early as the middle of December 1969. ed 








Maurer’s use of Thorne’s circular, which he must have 
). known to be deceptive, was a fraud on those who re- 
ceived the circular from or through him. His representa- 
tion to one investor that Thorne was operating in accord- 
ance with Holmes’s projections was grossly deceptive. 
Moreover, his prediction as to the prospective offering 
appears to have been a gross misrepresentation. Thorne 
had no plans at that time for a public offering. Nor did 
Maurer have any basis for predicting that Thorne would 
be in the black in 1970. 





Maurer argues that nobody relied on Holmes’s statements. 
He says that investors understood that Thorne was a start- 
up company and that the circular’s statements and those of 
Holmes were the result of enthusiasm. 17/ He claims that‘ 
the misleading statements in the circular were immaterial, 
that Thorne’s problems were temporary, that those prob- 
lems did not affect the likelihood of success, and that the 
circular did not have to be amended because the investors 
all knew it was out of date. 18/ In any event, Maurer con- 
tends he reasonable relied on management which assured 
him everything was going well. He says he saw projections 
which indicated that Thorne would be profitable in 1970, 
and that he was neither an engineer nor an accountant. 
Moreover, he says his investors were offered the stock 

prior to his receipt of financial information. He states 

that the standard of independent verification imposed 

on him by the hearing officer is inappropriate for a 
“fully-employed salesman who, as a matter of accommo- 
dation, suggests to his customers that they investigate a 
new company as a potential investment.” 


Maurer’s arguments are without merit. Thorne’s operating 
problems were obviously material. Those problems revol- 
ved around the very machine which Thorne was promoting 
as its major asset. Without that machine, Thorne could 

not reduce backlogs of orders to sales. If problems were 
temporary as Maurer claims, investors should still have 

been told what they were and what management was 

doing to solve them. And how did Maurer know that the 
difficulties would be “temporary”? 19/ 





Maurer’s claim of reliance on management's statements 
does not help him. As a director and Thorne’s first treasur- 
er, he was part of management and must have known of 
Thorne’s precarious financial condition and of the sea of 
troubles on which it was sailing. His decision to offer the 
stock to investors before he himself had received financials 
was inexcusable. And when his investors did purchase, he 
(but not they) had seen financial statements. 





| OD. Caho 


When Caho first learned of Thorne stock, he called one of 

his customers who wanted to be informed if Caho learned 

of anything that Caho thought would be of interest to him. 
}  Caho told him about Thorne. The customer was interested. 
Both he and Caho went to a Thorne promotional meeting 

during which Holmes made his extravagant statements as 

to Thorne’s prospects. 





But Caho did not alert his customer to the fraudulent nature 
of Holmes’s statements. Nor did he disclose to this investor 
the known and reasonably ascertainable facts which render- 
ed the statements misleading. During the following week, 





the customer spoke to Caho several times about Thorne 
and indicated he might be interested in investing $50,000. 
He did so after inspecting one of Thorne’s plants. In Feb- 
ruary 1970, C2ho called another of his customers who 

had asked to be called “if something good comes along.” 
He told this customer that a group was being formed to 
invest in Thorne. In a later conversation, Caho told this 
investor that he anticipated Thorne stock would be worth 
$40 per share in two years. The customer invested $5,000 
in Thorne stock. Caho told both of these customers as 

well as two others that Thorne “looked like it could be 

a very good opportunity.” At the time Caho made these 
representations he knew virtually nothing about Thorne’s 
finances, its operations, or its prospects. In toto, five in- 
vestors bought $95,000 of Thorne stock through Caho. 20/ 


Caho clearly violated the antifraud provisions of the Se- 
curities and Securities Exchange Acts. He had no basis for 
saying that Thorne looked like a good investment oppor- 
tunity. When he said that, he knew nothing about Thorne’s 
financial condition and operating difficulties. By such a 
representation he impliedly warranted that he had made 
a resonable investigation of Thorne to determine whether 
in fact it was a good investment opportunity. 21/ He had 
made no such investigation. Finally, Caho’s prediction 
that Thorne stock would be worth $40 per share in two 
years was inherently fraudulent. 22/ 


Caho argues that he was not a “‘seller” of the stock. He 
says he merely urged people to make their own invest- 
ment decisions and to be careful because Thorne was a 
very high risk situation. He argues that the duty of investi- 
gation imposed on him would mean that in the case of a 
“private placement,” he would either have to make an 
extensive inquiry for which he would have no time or 
keep quiet about the offering. He may well be right about 
that last point. But that gave him no basis for his represen- 
tations. And his argument that he was not a “seller” over- 
looks the handsome commission that he expected to re- 
ceive from Thorne for “finding” investors for it. In any 
event there is no magic to the word “‘seller’”’. The impor- 
tant thing is that Caho, a professional in the securities 
business, made materially false statements in connection 
with the sale of a security. Those statements were clearly 
calculated to induce investment activity. And Caho had 
no right to expose investors to Holmes’s puffery. 23/ 


In view of the foregoing, it is plain that the hearing offi- 
cer’s holding that Brick, Maurer and Caho willfully vio- 
lated the antifraud provisions referred to in the order 
for proceedings was required by the record before him. 
Accordingly, we find that all of these respondents will- 
fully violated Section 17(a) of the Securities Act, Sec- 
tion 10(b) of the Exchange Act, and our Rule 10b-5 
under the latter section. We further find, as did the ad- 
ministrative judge, that Brick willfully violated Section 
206 of the Investment Advisers Act. 


IV. THE SECURITIES ACT’S REGISTRATION 
REQUIREMENTS 


Each respondent claims that the Thorne offering was 
exempt from the Securities Act’s registration and prospec- 
tus-delivery requirements as a transaction by “an issuer 
not involving any public offering.” 24/ The claim is 
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frivolous. That exemption is available only when every 
purchaser and every offeree has had “access to the kind 
of information which registration would disclose.” 25/ 


Here the accurate factual disclosures were in some in- 
stances confined to the company’s name and to an indi- 
cation that its activities had some connection with plas- 
tics. And even when something more was revealed, that 
something more fell far short of the type of disclosure 
which registration would provide. It follows that respond- 
ents’ talk about the sophistication of the investors is be- 
side the point. 26/ Sophistication is pertinent to these 
matters only because it is an aid to informed judgment. 
27/ 


And even if the claims of sophistication had any rele- 
vance, those claims would have to fall. 28/ True, the 
groups assembled by Maurer, Caho and Liautaud con- 
sisted of people who were inclined to speculate and had 
money to do so. However, it takes more than that to es- 
tablish sophistication. Were the rule otherwise, every 
board room habitue would have to be considered a 
sophisticate able to fend for himself. 


Much is made of the investors’ visits to Thorne’s plants 
and of their ready access to Holmes and his oratory. This 
might conceivably have meant something if the investors 
had known at least a little about plastics and about tech- 
nology. But no evidence of such knowledge was ever 
offered. 29/ 


Respondents claim that the advice of counsel led them 

to believe that the claimed exemption was actually avail- 
able. But that does not negative a finding of willfulness. 
One who does an act that violates the law is not absol- 
ved by pointing to an erroneous opinion of counsel. 30/ 
We now reaffirm our prior holding on this point that 

“[t] he investing public is entitled to the fullest protection 
of the law regardless of what counsel’s view may have 


This is not nearly so Draconian as it may sound at first 
blush. Reasonable reliance on counsel’s opinion can be a 
weighty mitigative factor. 32/ Here, however, there is 
no evidence that counsel knew the facts. No claim is 
made that he knew anything at all about the kind of 
people to whom Thorne was being offered. And there 
was no written opinion. 33/ 


The record shows that respondents’ interest in the legality 
of what they were doing went only to the question of 
numbers and that even in this limited area they focused 
not on federal | w but on the impact of a state blue sky 
statute. The privute offering exemption is no mere arith- 
metical game. Although numerical limits are to be con- 
sidered, it is even more important to see to it that the 
people within those numerical limits are adequately in- 
formed about the transactions in which the sellers or 
would-be sellers seek to involve them. Having breached that 
duty, respondents cannot take refuge in the oral opinions 
that somebody else’s lawyer gave on questions of numer- 
ology. 


We recognize that the private offering exemption presents 
difficulties. As we said in the preliminary note to Rule 146: 
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“The indefiniteness of such terms as ‘public offering,’ 
‘access’ and ‘fend for themselves’ has led to uncertain- \! 
ties ....’ However, those uncertainties are irrelevant here. © 
That much is uncertain does not mean that every thing 











is shrouded in obscurity. Some things are clear. And 4 
one of those clear things is that the private offering ex- ° 
emption is unavailable when purchasers are as uninform- 
ed as these purchasers were. With 
Respondents can reasonably be expected to have known = 
that. They were not novices in the business, and as we man 
recently said in Pau/ L. Rice: 34/ but | 
“Salesmen ... have some measure of responsibility in cs 
these matters. This is not to say that they must be at 
finished scholars in the metaphysics of the Securities Maui 
Act. But familiarity with the rudiments is essential.” brot 
(Footnote omitted.) he 
Moreover, these respondents were not mere salesmen. = 
Brick was in business for himself as an investment ad- dean 
viser. And the members of the X Co. group (Maurer, he is 
Caho and Liautaud) were on an entreprenurial frolic oom 
of their own from which X Co. dissociated itself. There- indu 
fore, the standards that govern are those that apply to is th 
firms, not the lesser ones that govern when we deal with . 
mere underlings in firms. Here even those lesser ones (A) 
were breached. That, of course, is an aggravating rather 
than a mitigating factor. (B) 
39/ 


Here, as in the fraud aspect of the matter, Caho contends 
that he never “sold” anything to anybody. He insists that 
he was a mere “finder of an opportunity to invest in 
Thorne” and that those whom he found made their own 
decisions. For present purposes we assume that Caho’s 





characterization of his role is correct. = 
F ci, sa cli 
It matters not. The equestion before us at this point is a 
not whether Caho was or wasn’t a “seller.” It is: Was [ ae 
he an “underwriter”? ' 
shall 
To answer that question we turn to Section 2(11) of the ~ 
Securities Act. It tells us that “The term ‘underwriter’ 
means any person who ... offers or sells for an issuer in Cahc 
connection with, the distribution of any security, or | his 9 
participates or has a direct or indirect participation in tees 
any such undertaking....”’ (emphasis added.) Since Caho re 
was at the very least an indirect participant in the Thorne dees 
undertaking, further comment seems superfluous. 
We conclude, as did the hearing officer, that all of the a 
respondents willfully violated Sections 5(a) and 5(c) of i ee 
the Securities Act. of 
a 
V. PUBLIC INTEREST a 
j : 
The administrative law judge said at the close of his initial © mt 
‘decision: : 
impr 
“The record is clear that respondents recognized the ps 
highly speculative nature of an investment in Thorne, satis 


and it is equally clear that they callously ignored and 
attempted to evade their responsibility to furnish 
complete and accurate information about a company 


which they had determined to recommend as an in- —— 


viola 











vestment opportunity. The indifference displayed by 
respondents toward the best interests of their customers 
is inexcusable and cannot be condoned by reason of 
inexperience in the area of private offerings, absence of 
deliberate intention to defraud, or for any other reason 
offered by respondents.” 





With respect to Brick and Maurer, we agree. We begin 

with Maurer. His is not a case in which a man in the secur- 
ities business was duped by management. He was part of 
management. He may not have known all that Ho!mes did, 
but he surely knew enough to dissuade a man who was 
both reasonable and honest from the course he chose to 
pursue. 


Maurer’s misconduct was shocking. He was Holmes’s 
brother-in-law and financial confidant. 35/ Moreover, 

he was Thorne’s treasurer. So he must have known all 
about the company’s financial problems. 36/ His silence 
about that while he associated himself with Holmes’s 
deceptive outpourings, 37/ leads us to the conclusion that 
he is a danger to the investing public who must be barred 
from the securities business. 38/ That he has now left the 
industry has no bearing on the matter. What is important 
is that: 


(A) He was in it for 16 years, and 





(B) A bar is essential to restrain him from returning to it. 
39/ 


So far as we can tell from the record before us, Brick did 
not become a director of Thorne until after he had made 
the sales in question. Hence we do not treat him as part 
of the issuer’s management. But his misrepresentations 
were serious. And he urged this high risk security on 
clients for whom it was patently inappropriate and who 
relied upon his professional judgment as an investment 

adviser. 40/ We discern no basis for leniency. Hence we 
shall revoke Brick’s registration as an investment adviser. 

Our order will also bar him from association with a broker 
or dealer. 





Caho’s case is on a different footing. We do not condone 
his misdeeds. 41/ But we do note that to some extent at 
least he was led astray by Maurer. Moreover, the record 
does not show that he ever used the deceptive Thorne 
circular. 42/ 


| Hence we do not believe that the public interest calls for 
the bar that the administrative judge imposed on Caho. 
True, he softened that bar by providing, after the lapse 
of a year, for association “‘in a non-supervisory capacity 
upon an appropriate showing to the staff of the Commis- 
sion that [Caho] will be adequately supervised.’’ Even 
with that proviso, however, the sanction seems much too 
harsh to us. We think a 90-day suspension sufficient to 
impress Caho with the imperative need for caution and 
circumspection when presented with promotions of this 
character. Hence we conclude that such a suspension will 
satisfy the public interest’s remedial needs. 


Since there is no fraud charge against Liautaud, his case 
is sui generis. This does not mean that his registration 
violations are of no significance. Congress has directed 








us to enforce the Securities Act's registration and pro- 
spectus-delivery requirements. So we cannot properly 
regard the registration requirements as mere technicali- 
ties. 


Nor does the absence of a fraud charge against Liautaud 
mean that his disclosures must be considered adequate 
and accurate. On the contrary, it is his failure to make the 
disclosures that the circumstances required (disclosures 
that he could not possibly have made, because he himself 
lacked the requisite information) that vitiates his claim to 
the private offering exemption. Nevertheless, he did make 
more of an effort to see to it that his investors had at 
least some idea of what they were getting into than the 
other respondents did. He was the only one who furnish- 
ed his people with current financial statements. 


Under all the circumstances, including the baleful influ- 
ence that Maurer appears to have had over Liautaud, we 
think that censure will have sufficient remedial effect 

on Liautaud to obviate the need for the more drastic 
sanction that the administrative law judge deemed appro- 
priate. 


An appropriate order will issue. 43/ 


By the Commission (Chairman GARRETT and Commis- 
sioners LOOMIS, EVANS and SOMMER); Commissioner 
POLLACK not participating. 


George A. Fitzsimmons 
Secretary 


1/ Thermoforming is one way of forming plastic products. 
In general, thermoforming is a process whereby a sheet of 
plastic is heated to its softening point and then is forced 
against the contours of a mold by air pressure, forming a 
desired shape after cooling. There are several methods em- 
ployed to effectuate this process. See 14 Encyclopedia 
Britannica 521 (15th ed. 1974). 


2/ He was to pay $100 for the stock, but the record shows 
that the $100 was never paid. 


3/ The record does not enable us to be more precise. 
4/ Their aggregate investment came to $322,000. 


5/ Maurer’s customers invested a total of $230,000. In 
addition, Maurer offered Thorne’s securities to several 
people who did not buy. 


6/ They invested a total of $95,000. 
7/ They invested a total of $175,000. 


8/ And although one page in the circular was captioned 
“COMPETITION,” no such information was provided. 
The rest of the page was blank. Thorne must have had 
competition. But the record is silent on this score. 


9/ When this investor told Brick he would invest $25,000 
in Thorne, Brick told him he was mailing him a letter in 
connection with his investment, but that he should not 
worry about it—the upside possibilities were much higher 
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than the downside risks. Brick stated that he needed a 
response to the letter for his own protection. The letter 
referred to the risks involved in a new company in gen- 
eral terms, and requested a written statement to the 
effect that the investor was aware of such risks, that he 
understood that Brick was receiving a ‘‘finder’s fee” 

from Thorne, and that he consented to Brick acting on his 
behalf after completion of the Thorne transaction. 


10/ Brick sent the investor a letter similar to the one that 
he had sent the first investor. However, Brick told him 
that he felt the upside possibilities were so much greater 
than the downside that Thorne was not a bad risk. 


11/ Once again Brick sent a cautionary letter replete with 
generalized caveats “for the record.” 


12/ Cf. Richard N. Cea, 44 SEC 8, 14 (1969); Richard J. 
Buck & Co., 43 SEC 998, 1005 (1968), aff'd sub nom. 
Hanly v. SEC, 415 F.2d 589 (Ca.A. 2, 1969). 


13/ He also claims to have relied on the fact that the 
Thorne circular was prepared by an experienced securi- 
ties lawyer. In fact, however, that lawyer did not prepare 
this strange document. He did “review” it. But the record 
shows that he knew little or nothing about Thorne. 


14/ As the Court of Appeals for the Second Circuit said 
when it affirmed our decision in Richard J. Buck & Co., 
43 SEC 998 (1968): 


“Brokers and salesmen are under a duty to investigate, 
and their violation of that duty brings them within 
the term “willful” in the Exchange Act. Thus, a 
salesman cannot deliberately ignore that which he 

has a duty to know and recklessly state facts about 
matters of which he is ignorant. He must analyze 

sales literature and must not blindly accept recom- 
mendations made therein. 


see 


“In summary, the standards ... are strict. He cannot 
recommend a security unless there is an adequate and 
reasonable basis for such recommendation. He must 
disclose facts which he knows and those which are 
reasonably ascertainable. By his recommendation he 
implies that a reasonable investigation has been made 
and that his recommendation rests on the conclusions 
based on such investigation. Where the salesman lacks 
essential information about a security, he should dis- 
close this as well as the risks which arise from his lack 
of information. 


22 


“A salesman may not rely blindly upon the issuer for 
information concerning a company, although the degree 
of independent investigation which must be made by a 
securities dealer will vary in each case. Securities issued 
by smaller companies of recent origin obviously require 
more thorough investigation” [Footnotes omitted.] 
(Emphasis added.) Hanly v.SEC, 415 F.2d 589, 595- 
598 (C.A. 2, 1969). See also M. G. Davis & Company, 
Inc., 44 SEC 153, 157-158 (1970), aff’d sub nom. 
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Levine v. SEC, 436 F.2d 88 (C.A. 2, 1971). 





large 


15/ SEC v. Capital Gains Research Bureau, Inc., 375 us. (am *° 
180, 191 (1963); Kidder, Peabody & Co., Incorporated, 


43 SEC 911, 915-916 (1968). 23 
16/ Brick stresses the fact that he bought the stock him- | re 
self. Moreover, he recommended Thorne to his father-in- | 
law. But his willingness to gamble with his own money ey 
and with that of his father-in-law did not give him a li- lane 
cense to make unfounded recommendations to clients. 
See Richard N. Cea, 44 SEC 8, 15 (1969); Richard J. 24/ 
Buck & Co., 43 SEC 998. 1008 (1968), aff’d sub. nom. — 
Hanly v. SEC, 415 F.2d 589 (C.A. 2, 1969). 25/ 
(19! 


17/ He also says that it was “obvious” that Thorne’s 
machines were novel and experimental. But there is no 
evidence that any investor knew anything about the 
plastics industry or was in any way able to judge the 
merits of a thermoforming machine. Indeed, instead of 
creating the appearance that the machine might not 
work, the circular gave the impression that the machine 
was a technological marvel and the best thing that had 
ever happened to the plastic. 











18/ Why then give it to them? Talk about whether the 
circular was up to date or out of date obfuscates the 
issue. It did not even begin to resemble a disclosure doc- 
ument. As an experienced securities salesman, Maurer 
must have known that this was so. 


19/ In fact, the machine never operated at full capacity 
because of its defects. 


20/ Caho invested $5,000 of his own. These five investors, 
plus Caho, formed a partnership called Certified Invest- 
ments to hdld the stock. 





21/ As Judge Learned Hand said a half a century ago in 31, 
Knickerbocker Merchandising Co. v. United States, 13 = 
F.2d 544, 546 (C.A. 2, 1926): “Some utterances are in 
such form as to imply knowledge at first hand, and the (1 
utterer may be liable, even though he believes them, if he (1 
has no knowledge on the subject.” 


oO 
an 


22/ See Alexander Reid & Co., Inc., 40 SEC 986, 991 
(1962): “’[P] redictions of very substantial price rises to 
named figures with respect to a promotional and specu- 
lative security of an unseasoned company cannot possibly 
be justified. In our experience such predictions have been 
a hallmark of fraud.” Caho’s argument that the evidence 
does not show that he made this egregiously fraudulent 
prediction raises a question of credibility. The experi- 
enced administrative judge, who saw and heard the wit- 
nesses, credited the investor’s sworn testimony that Caho 
had said that “this stock was anticipated to be worth 
four times what we paid for it—l remember $40 a share 
in the conversation.” Caho asks us to disregard this testi- 
money. But he gives us no good reason for doing that. 
Hence it would be improper for us to set aside the ad- 
ministrative judge’s finding on this point. See Universal 
Camera Corp. v. N.L.R.B., 340 U.S. 474, 496 (1951): 
“The findings of the examiner are to be considered along 
with the consistency and inherent probability of testi- 
mony. The significance of his report, of course, depends 
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largely on the importance of credibility in the particu- 
lar case.” 


23/ He says that nobody believed Holmes. How does he 
know that? In any event no showing of reliance is needed 
in a remedial administrative proceeding of this character. 
See Hanly v. SEC, 415 F.2d 589, 596 (C.A. 2, 1969) and 
cases there cited. Moreover, the concept of puffing has 
no place in these consumer-protection statutes. Cort- 
landt Investing Corporation, 44 SEC 45, 50 (1969). 


24/ Section 4(2). 


25/ SEC v. Ralston Purine Co., 346 U.S. 119, 126-127 
(1953). 


26/ Brick’s sophisticates were a football coach, a beauty 
shop operator, and a hairdresser. 


27/ Compare United States v. Custer Channel Wing Co., 
376 F.2d 675, 678 (C.A. 4, 1967), cert. denied 389 U.S. 
850: “’ ‘[S] ophistication’ is not a substitute for ‘access 

to the kind of information which registration would dis- 


on 


close’. 


28/ As noted two footnotes earlier, the claim of sophis- 
tication is patently groundless in Brick’s case. 


29/ One of Caho’s investors testified that the only thing 
that he could say about Thorne’s machine was that he 
had seen it “go up and down.” The other victims do not 
appear to have been any more sophisticated in technolo- 
gical matters. 


30/ Gearhart & Otis, Inc., 42 SEC 1, 28 (1964), affd 
348 F.2d 798 (C.A.D.C., 1965); Kidder, Peabody & Co., 
Incorporated, 43 SEC 911, 914 no. 1 (1968). 


31/ Dow Theory Forecasts, Inc., 43 SEC 821, 832 (1968). 


32/ See, e.g., /ra Haupt & Company, 23 SEC 589, 606 
(1946); Dow Theory Forecasts, Inc., 43 SEC 821, 832 
(1968); Kidder, Peabody & Co., Incorporated, 43 SEC 
911,914 n. 1 (1968). 


33/ The lawyer relied on was representing the issuer. None 
of the respondents ever bothered to consult an attorney 
of his own. 


34/ Securities Exchange Act Release No. 11667 (Septem- 
ber 22, 1975), 7 SEC Docket 915, 916. 


35/ He asks us to view this as a mitigating factor. He says 
that his conduct stemmed at least in part from a sense of 

family obligation. But that does not excuse mistreatment 
of investors. 


36/ True, he resigned the treasurership before the offering 
began. But the total time span was short and the entire 
situation patently precarious. Hence Maurer’s resignation 
as treasurer in October of 1969 could not cleanse him of 
the knowledge that he must have gained while he held that 
Post. 


37/ Unlike Holmes, Maurer was a professional in the secur- 





ties business. By linking himself to Holmes’s sales pitch 
he gave it a credibility and an authority that it would 
otherwise have lacked. See Richard Bruce & Co., Inc., 
43 SEC 777, 781 (1968), aff’d sub nom. Hiller v. SEC, 
429 F.2d 856, 858-859 (C.A. 2, 1970); Anne Caseley 
Robin, 41 SEC 634, 637 (1963); Heft, Kahn & Infante, 
Inc., 41 SEC 379, 388-389 (1963). 


38/ He argues that we lack the power to do that. In his 
view we cannot exclude him (or anyone else for that 
matter) from the business for more than twelve months. 
This idea is based on the fact that the statute expressly 
limits the duration of suspensions to “a period not ex- 
ceeding twelve months.” Maurer says that this limitation 
applies to bars as well as to suspensions. But former Sec- 
tion 15(b)(7) of the Exchange Act, which was in effect 
during the relevant period and at the time the cause was 
argued, said in pertinent part: ““The Commission may ... 
bar or [emphasis added] suspend for a period not ex- 
ceeding twelve months.” Present Section 15(b)(6), 

which replaced Section 15(b)(7) on June 4, 1975 (see 
Section 11 of the Securities Acts Amendments of 1975, 
Public Law No. 94-29) is also framed in the disjunctive. It 
says that: ““The Commission ... shall ... suspend for a 
period not exceeding twelve months or [emphasis added] 
bar ... from being associated with a broker or dealer, if 
the Commission finds....” So the text of the statute is 
enough in itself to refute Maurer’s notion “that the limit- 
ing phrase ‘for a period not exceeding twelve months’ 
applies to both the word ‘bar’ and the word ‘suspend’.”” 
If that is what Congress meant, why did it bother to use 
the word “bar”? On Maurer’s reading; that word is utter- 
ly meaningless. There is no ambiguity. There is nothing 
to construe. So there is no need to resort to the legisla- 
tive history. When we look at that history, however, we 
see that Congress’s ideas about its handiwork in Section 
15(b) have nothing in common with Maurer’s. See Phillips 
and Shipman, An Analysis of the Securities Acts Amend- 
ments of 1964, 1964 Duke L. J. 606, 812-616. And statu- 
tory interpretation is not a disembodied exercise in tex- 
tual criticism. Weight must be given to the Congress’s 
1975 determination to leave this aspect of Section 15(b) 
unchanged even though it was by that time well known 
that this Commission and the courts of appeal had inter- 
preted it in a way that Maurer considers erroneous. Maur- 
er professes to find a due process infirmity in the idea of 
a lifetime bar. The courts, however, disagree with him. 
See, e.g., Hiller v. SEC, 429 F.2d 856 (C.A. 2, 1970); 
Hanly v. SEC, 415 F.2d 589 (C.A. 2, 1969); Vanasco v. 
SEC, 395 F.2d 349 (C.A. 2, 1968). Moreover, a lifetime 
bar need not be for life. As we said in Applications for 
Relief from Disqualification, Securities Exchange Act 
Release No. 11267, Investment Company Act Release 
No. 8689, Investment Advisers Act Release No. 438 
(February 26, 1975), 6 SEC Docket 346: “The Commis- 
sion recognizes that situations may exist where, in light 
of changed circumstances and after the passage of a per- 
iod of time, it may appear appropriate to the Commis- 
sion, in its discretion, to permit a disqualified individual 
or firm to have the disqualification lifted if, in general, the 
applicant can make a showing satisfactory to the Com- 
mission that re-entry into the securities business would 
be consistent with the public interest.” Judicial notice has 
been taken of our discretionary power to life or modify 
disqualifications. Tager v. SEC, 344 F.2d 5, 9 (C.A. 2, 
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1965); Vanasco v. SEC, 395 F.2d 349, 353 (C.A. 2, 
1968); Hanly v. SEC, 415 F.2d 589, 598 (C.A. 2, 1969); 
Fink v. SEC, 417 F.2d 1058, 1060 (C.A. 2, 1969). Hence 
so-called lifetime bars are actually bars of indefinite dura- 
tion. 


39/ Cf. Milton J. Wallace, Securities Exchange Act Re- 
lease No. 11252 (February 14, 1975), 6 SEC Docket 300. 


40/ Brick’s derelictions, which would have been serious 
enough in any event, were made even more so by the 
high-pressure tactics to which he resorted. 


41/ Nor can we accept his constitutional contentions. He 
makes two of them. The first rests on the Fifth Amend- 
ment’s self-incrimination clause. He claims that the Su- 
preme Court's interpretation of that in Miranda v. Ari- 
zona, 384 U.S. 436 (1966) bars the use against him of 
certain admissions that he made during our staff’s pre- 
hearing investigation. We do not see hqw that can be. 

To begin with, Miranda applies only to custodian inter- 
rogations. Dosek v. United States, 405 F.2d 405, 407- 
408 (C.A. 8, 1968); United States ex rel. Sanney v. 
Montanye, 500 F.2d 411, 416 (C.A. 2), cert.denied 419 
U.S. 1027 (1974). Here Caho was not in custody. He 
wasn’t even under a subpoena. Nothing in Harvey 
Aluminum Incorporated v. N.L.R.B., 335 F.2d 749 (C.A. 
9, 1964), decided two years before Miranda and hence 
no authority at all on Miranda’s scope but nevertheless 
the only precedent to which Caho points, or in any other 
case that has come to our attention, supports Caho’s no- 
tice that Miranda applies to a case such as this. Moreover, 
Caho had two attorneys with him at the examination. 
And our staff attorneys advised them that (1) he need 
not give any testimony that would tend in any way to 
incriminate him; and (2) such evidence as he did give 
might be used against him. But, says Caho, all that just 
doesn’t count. Why? His lawyers were also the lawyers 
for X Co. and X Co.'s interests conflicted with his. So 
his counsel were disabled by a conflict of interest. That 
is an obvious afterthought and wholly without merit. 

At the interrogation Commission counsel pointed out 
that “there may be a potential conflict of interest.” The 
attorneys replied that they saw none. And Caho himself 
joined in that statement. And he was clearly right. The 
matter was in the preliminary investigatory stage. Against 
this background, Caho’s self-incrimination point is spur- 
ious. 


Caho also argues that the Division did not prove that he 
used the mails or means of interstate commerce in con- 
nection with his sales. 


The administrative law judge found that Caho personally 
used the mails in sending a subscription agreement to one 
of his customers who testified. Caho argues that the in- 
vestor’s testimony “‘falls far short” of the required proof. 
But the witness was a lawyer. The administrative law 
judge who heard him and observed his demeanor stated 
that his testimony was “unequivocal” and “worthy of 
belief.” He rejected the attempts of Caho (who did not, 
testify as to this issue) to discredit his testimony as 
“speculative.” We see no reason to disagree with the ad- 
ministrative judge’s findings. Moreover, Caho’s other 
customer who testified sold a security through Caho to 
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obtain the money with which to purchase the Thorne 
stock. That customer received the confirmations relating 
to the sale through the mails. This sale was an essential 
step in the purchase of Thorne stock. This same investor 
was induced either by Thorne or by Caho to travel by air 
from Illinois to Michigan to inspect Thorne’s plant, before 
purchasing. These uses of the mails and other means of 
interstate commerce establish the “jurisdictional hook 
[which] need not be large.” SEC v. United Financial 
Group, Inc., 474 F.2d 354, 356-357 (C.A. 9, 1973). 
Lawrence v. SEC, 398 F.2d 276, 278 (C.A. 1, 1968). 

Cf. Creswell-Keith, Inc. v. Willingham, 264 F.2d 76, 

80, 82 (C.A. 8, 1959). 


42/ But we cannot overlook his patently fraudulent $40 
a share prediction. See p. 9, supra. 


43/ Respondents’ exceptions to the initial decision are 
overruled or sustained to the extent that they are incon- 
sistent or in accord with the views expressed in this 
opinion. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11763/October 24, 1975 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 483/October 24, 1975 


Admin. Proc. File No. 3-3167 
In the Matter of 

JOHN R. BRICK 

doing business as 


JOHN R. BRICK & COMPANY 
110 East Main 

Madison, Wisconsin 

(801-5796) 


JOSEPH C. MAURER 
718 East Liberty Drive 
Wheaton, Illinois 


WILLIAM J. CAHO 
9952 South Claremont 
Chicago, Illinois 


CLARENCE J. LIAUTAUD 
117 Morgan 
Hoffman Estates, Illinois 


ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission’s opinion issued this day, 
it is 


ORDERED that the investment adviser registration of 
John R. Brick, doing business as John R. Brick & Co., 
be, and it hereby is, revoked; and it is further 
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ORDERED that John R. Brick be, and he hereby is, bar- 
red from association with any broker or dealer; and it is 
further 


ORDERED that Joseph C. Maurer be, and he hereby is, 
barred from association with any broker or dealer; and it 
is further 


ORDERED that William J. Caho be, and he hereby is, 
suspended from association with any broker or dealer 
for 90 days; and it is further 


ORDERED that the aforementioned suspension of the said 
William J. Caho shall be, and it hereby is, made effective at 
the opening of business on November 10, 1975; and it is 
further 


ORDERED that Ciarence J. Liautaud be, and he hereby 
is, censured. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11764/October 24, 1975 


Admin. Proc. File No. 3-4735 
In the Matter of 


RIDGEWOOD SECURITIES CORPORATION 
Ft. Lauderdale, Florida 
(8-16052) 


CHARLES SCOTT HAGSTROM 
ORDER IMPOSING REMEDIAL SANCTIONS 


In these broker-dealer proceedings under the Securities 
Exchange Act with respect to Ridgewood Securities Cor- 
poration (“‘registrant’’), a registered broker-dealer, and 
Charles Scott Hagstrom, its president, respondents have 
consented to the findings herein made and to the sanc- 
tions hereby imposed. 


On the basis of the order for proceedings and respondents’ 
consents, it is found that: 


1. Registrant, willfully aided and abetted by Hagstrom, 
willfully violated Sections 15(c)(3) and 17(a) of the Se- 
curities Exchange Act and Rules 15c3-1, 17a-3 and 17 
2-11 thereunder. 


2. On January 19, 1973 the United States District Court 
for the Southern District of Florida issued a preliminary 
injunction enjoining registrant from violating, and Hag- 
strom from violating or aiding and abetting registrant's 
violations of, the provisions enumerated in the preceding 
Paragraph. 1/ 


In view of the foregoing, it is appropriate to impose the 
sanctions to which respondents have consented. 


Accordingly IT iS ORDERED that the registration of 
Ridgewood Securities Corporation as a broker-dealer be, 
and it hereby is, revoked; and it is further 


ORDERED that Charles Scott Hagstrom be, and he here- 
by is, barred from association with any broker, dealer or 
investment company. 


For the Commission by the Office of Opinions and Re- 
view, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


1/ SEC v. Ridgewood Securities Corporation, 72-2053- 
Civ.-C.A. (U.S.D.C., S.D.F.). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11765/October 24, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


(File No. SR-NASD-75-3) 


The National Association of Securities Dealers, Inc. sub- 
mitted on October 22, 1975, a proposed rule change under 
Rule 19b-4 to amend its fidelity bonding requirements so 
as to permit, subject to certain conditions, the inclusion 

of a greater deductible provisions in a fidelity bond for 
those members purchasing coverage in excess of the re- 
quired minimum coverage, among other things. 


Within 35 days of the date of publication of this notice 
in the Federal Register, or within such longer period (i) 
as the Commission may designated up to 90 days of such 
date if it finds such longer period to be appropriate and 
publishes its reasons for so finding or (ii) as to which the 
above-mentioned self-regulatory organization consents, 
the Commission will: 


(A) by order approve such proposed rule change, or 


(B) institute proceedings to determine whether the pro- 
posed rule change should be disapproved. 


Publication of the submission is expected to be made in 
the Federal Register during the week of October 28, 
1975. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 30 days from the date of publication in the Fed- 
eral Register. Persons desiring to make written submis- 
sions should file six copies thereof with the Secretary 

of the Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D. C. 20549. 
Reference should be made to File No. SR-NASD-75-3. 
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Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N. W., Washington, D. C. Copies of the filing 
will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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OPINION OF THE COMMISSION 


BROKER-DEALER AND INVESTMENT ADVISER 
PROCEEDINGS 


Grounds for Remedial Action 

Manipulation of Market 

Fraud in Sale of Securities 

Bids for and Purchases of Stock during Distribution 
Improper Extension of Credit 


Failure to Comply with Recordkeeping and Reporting 
Requirements 


Where registered broker-dealer and investment adviser, 
and its president, artificially inflated the market price 
of a security in order to induce warrant holders to ex- 
ercise and, to the extent they did not, exercised for 
them and sold the stock acquired at an inflated price; 
bid for and purchased the security during the firm’s 
distribution thereof; improperly extended credit to 
customers; and failed to comply with recordkeeping 
and reporting requirements, he/d, public interest re- 
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quires revocation of firm's registrations, its expul- 
sion from registered securities association and bar 
of president from association with any broker- 
dealer. 


Meaning of “Distribution” for Purposes of Rule 
10b-6 


Registered offering of securities is not automatically 
a distribution for purposes of Rule 10b-6. To the 
extent that Jaffe & Co., 44 SEC 285 (1970), is to the 
contrary, it is overruled. 


Quotations Not “Prospectuses” 


Offers in a quotation medium are not “prospectuses” 
for Securities Act purposes. To hold otherwise would 
ignore history, go beyond and do nothing to serve the 
statutory purpose, and create unnecessary complica- 
tions in the trading markets. 


Responsibility of President 


President of a broker-dealer firm retains responsibility 
for compliance with all applicable requirements un- 
less and until he reasonably delegates a particular 
function to another person in the firm, and neither 
knows nor has reason to know that such person is not 
properly performing his duties. 


APPEARANCES: 


Arthur F. Mathews and Peter D. Bewley, of Wilmer, 
Cutler & Pickering, for Collins Securities Corporation and 
Timothy Collins. 


Vern D. Kornelsen, pro se. 


Joseph F. Krys, Matthew J. Zale and William J. Klein, of 
the Denver Regional Office, for the Division of Enforce- 
ment of the Commission. 


Collins Securities Corporation (‘registrant’), a registered 
broker-dealer and investment adviser, Timothy Collins, 
its president, and Vern D. Kornelsen, a tormer firm em- 
ployee, appeal from the findings made and the sanctions 
imposed by an administrative law judge. 1/ The major 


issue before us is whether, as found by the hearing officer, 


respondents manipulated the market for and fraudulently 
sold common stock of Big Horn National Life Insurance 
Company during the period from about June 25 to July 
25, 1968. To place that month’s events in proper perspec- 
tive, we look at them in their historical context. 


Background 


In 1968, registrant, with headquarters in Denver and 
branch offices in New York and Los Angeies, had more 
than 50 employees and was divided into four main de- 
partments. One of them, which employed Kornelsen, 
furnished financial counseling and investment banking 
services to regional companies. Those services included 
the negotiation of acquisitions and mergers, the under- 
writing of new stock issues, and private placements. An- 
other department managed the accounts of individyals 
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who gave registrant the authority to do so on a dis- 
cretionary or ““quasi-discretionary” basis. A third 
department researched and sold various securities to 
institutional clients, while the fourth, the over-the- 
counter trading department, made markets in about 40 
stocks. The firm also had a few fee-paying investment 
advisory clients, and Big Horn was one of that group. 


Big Horn, a small Wyoming life insurance company, 
began operations in May of 1963. Some three years 
later, in the fall of 1966, Collins met Robert E. Cole, 
who had recently become Big Horn’s president. A 
close relationship then developed between the two. 


Inearly 1967, registrant, with the approval of Big 
Horn’s board of directors, became investment adviser 
for Big Horn’s common stock portfolio. And it also 
got most of Big Horn’s brokerage business. Collins 
considered Big Horn “an important stepping stone for 
.. entry into the investment advisory area and into the 
general area of dealing with financial institutions.” He 
told Cole that registrant and Big Horn were both small 
companies that could help each other grow, and that, if 
he chould do a good job for Big Horn, he could use it 
asa “bellwether” to acquire other advisory accounts. 





At that time, Big Horn was sorely in need of additional 
funds, The company had operated at a loss since its in- 
ception, and Cole remarked that its need for additional 
capital was apparent “from the minute | walked in the 
door.” During 1966 and 1967, Collins, who considered 
himself an expert in analyzing life insurance stocks and 
was registrant’s primary insurance industry specialist, 
had repeated discussions with Cole and Van Irvine, 
Chairman of Big Horn’s board of directors, about the 
company’s capital requirements. All of the various pos- 
sibilities for additional financing were explored, includ- 
ing new stock issues, private placements, and debt offer- 
| ings, as well as possible acquisitions and mergers. One 


2, 


of the topics discussed, which figures importantly in 

this case, was the possibility of Big Horn obtaining more 
than $500,000 in additional funds through the exercise 

by warrant holders of outstanding stock purchase war- 
rants which the company had issued shortly after its 
| formation. 


| Ath the time of Collins’ discussions with Cole and Irvine, 

| there were about 134,000 warrants outstanding, exer- 

|  cisable at $5.00 per share, which were due to expire on 

July 25, 1968. Their utility as a vehicle for raising addi- 

, tional capital, however, was limited by the various re- 
strictions with which they were hedged. Not only were 
the warrants non-transferable and exercisable only if the 

holder were a bona fide resident of Wyoming, but war- 
rant holders agreed to refrain from acquiring the under- 
lying shares with a view to distributing them to non-resi- 

| dents of Wyoming. 2/ To overcome the effect of these 

restrictions, Big Horn took steps to make it possible for 
those exercising the warrants to redistribute the under- 
lying shares throughout the United States. A registration 
statement covering the shares was filed as early as Novem- 
ber 21, 1966, twenty months before the warrants were 
due to expire. But there was one difficulty that was not 

(\ $0 easy to overcome. The prospectus portion of the Big 

Horn registration statement, which became effective 


on March 20, 1967, noted that the range of quotations 
for Big Horn stock on March 17 was only 4 bid, 4-3/4 
asked. And it stated what was only too obvious to all: 
“The warrants are not likely to be exercised so long as 
the market price ... of the Company’s common stock is 
less than the exercise price.” 


During the 1966-67 period, the market for Big Horn stock 
was extremely thin and illiquid. Only a few broker-dealer 
firms were entering quotations for the stock in the “pink 
sheets” published by the National Quotation Bureau, Inc., 
and they had no real interest in making an active trading 
market. Cole made repeated efforts to improve the mar- 
ket for Big Horn and enlisted Collins’ aid in an unsuccess- 
ful attempt to interest additional firms in entering quota- 
tions. However, Collins himself resisted persistent efforts 
by Cole and Irvine to have registrant make a market in 
Big Horn and take a position in the stock. He was not 
interested in paying money to enter quotations for a 
stock “that never trade[d] ,”’ and did not consider a small 
insurance company like Big Horn an attractive investment. 
After repeated requests, registrant did begin making a 
market in Big Horn in March 1967 but dropped out of 
the sheets after about a month because of the lack of 
activity. 


In early 1968, it became apparent that Big Horn’s situa- 
tion was becoming desperate. The company had been 
forecasting that it would break even or make a small 
profit in 1967. Instead, when year-end results were re- 
ported, it was learned that Big Horn had suffered an 
additional loss of $67,000. At that point, the company 
had accumulated an earned surplus deficit of over 
$1,000,000. The book value of its shares had dropped 
from $3.27 in 1962 to $1.37. And, even worse, its con- 
tinued ability to write new insurance was threatened. 
Wyoming law required life insurance companies to have 
a minimum surplus of $100,000 in order to continue in 
business. At the end of 1967, Big Horn’s total surplus 
was only $124,531. 


Big Horn began casting about frantically for ways to raise 
additional capital. Cole renewed his efforts to get Collins 
to take a position in Big Horn stock and again discussed 
with him the possibility of a private placement. Cole also 
searched for avenues by which Big Horn could realize 
funds from the stock underlying its outstanding warrants, 
a task rendered more difficult by the fact that the market 
price for Big Horn had dropped still further below the 
warrants’ $5 exercise price. He proposed that registrant, 
alone or together with other firms, undertake a “standby 
underwriting” in which the underwriters would agree to 
purchase the shares underlying warrants that holders did 
not exercise. 


Collins showed a marked lack of enthusiasm for Cole’s 
various suggestions. Instead, he put forward a proposal 
that he had previously suggested, namely that Big Horn 
transform itself into a holding company. Collins pointed 
out that a holding company structure would allow Big 
Horn to escape restrictive state insurance regulations and 
enable it to diversify by acquiring other companies. And 
he considered that the adoption of such a structure would 
have a favorable market impact on Big Horn stock in view 
of the “market fever” at that time for conglomerates. 
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More important to the issues before us was Collins’ belief 
that the mere fact that Big Horn was considering the for- 
mation of a holding company “could make everybody 
exercise [their] warrants.”’ As his former counsel testified, 
“Tim Collins ... prided himself [on being] financial ad- 
viser to Big Horn. He thought it was part of his job to help 
them in all ... areas, including figuring out ways of getting 
the warrants ... exercised.” 


Early in 1968, Collins met with Cole, Irvine and other di- 
rectors of Big Horn, and the concept of a holding company 
was seriously discussed. After the meeting, Collins assigned 
Kornelsen to work with Cole on plans to make that con- 
cept a reality. On February 7, Kornelsen sent Irvine and 
Cole a letter recommending a “plan of action” which sug- 
gested that the holding company be created as soon as pos- 
sible. Although action by Big Horn’s board was unneces- 
sary for the first step of incorporating the new company, 
Kornelsen recommended that the board adopt an endorsing 
resolution since it could be “‘a significant public relations 
opportunity.” In addition, the possibility of future finder’s 
fees for registrant was not overlooked. Kornelsen’s letter 
stated: “‘As soon as your structuring has been completed, 
we will be prepared to go into specific acquisition oppor- 
tunities with you.” 


Thereafter, Kornelsen and Cole developed a “master plan” 
for the new holding company, to be called Western Resour- 
ces Corporation, under which Western would make an ex- 
change offer to Big Horn stockholders and acquire Big 
Horn as a subsidiary. The plan called for approval by Big 
Horn’s board of directors on June 22, 1968, just one 
month before the warrants were due to expire. For its 
efforts in planning the holding company, as well as the 
nominal duties it would have in acting as ““exchange 
agent” for the proposed exchange offer, 3/ it was deter- 
mined that registrant would receive compensation in the 
amount of 20,000 shares of Western stock. According to 
plan, the Big Horn board formally adopted the holding 
company proposal on June 22. Irvine testified, “I suspect 
we desired to announce it, hoping it would stimulate war- 
rant exercisings.”” 


Another plan was put into effect “to stimulate warrant 
exercisings.”” Security Brokerage Corporation (“SBC”) had 
been the underwriter of Big Horn’s initial stock offering. As 
part of its underwriting compensation, it had received 
51,000 warrants plus the right to obtain 15% of all pro- 
ceeds from the exercise of outstanding warrants. At the 
time with which we are concerned, SBC, whose stockhold- 
ers were practically identical with the directors of Big 
Horn, had 33,556 warrants left. If all of the outstanding 
warrants were exercised, it (and thus the Big Horn direc- 
tors) stood to gain about $75,000 from the exercise of 
warrants by other persons and a $25,000 discount on 

the exercise of its own. In February 1968, at the request 
of the Big Horn board, counsel for the company prepared 
a memorandum outlining various alternatives available to 
SBC with respect to its warrants. The memorandum con- 
cluded: 


“It is obvious that any possible benefits in the lirle 
of stimulating warrant conversion would be lost if 
the warrants of Security Brokerage are not exer- 
cised or irrevocably committed sufficiently in ad- 
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vance of their expiration to have an effect upon the 
holders of other warrants which expire at the same 
time.” 


Arrangements were accordingly made for SBC’s warrants 
to be exercised in time and, as described below, for appro- 
priate publicity of that fact to be given to other warrant 
holders. The stage was thus set for the events of late June 
to July 25, 1968. 


Manipulation and Fraud 


The administrative law judge found that, during the period 
from about June 25 to July 25, 1968, registrant and 
Collins manipulated the market for Big Horn stock by ar- 
tificially raising its price through the insertion of quota- 
tions in the “pink sheets” published by the National Quo- 
tation Bureau. Respondents’ immediate goal was to boost 
the price of Big Horn to a level at which warrant holders 
would be moved to exercise. To the extent that they did 
not, registrant could exercise for them without substan- 
tial financial risk, selling the stock it acquired at a profit 
based on the artificial market price it had managed to 
create. 


Respondents’ purpose was to gain the advantages that 
would accrue from a large infusion of desperately needed 
capital into Big Horn. If Big Horn were revitalized, the 
20,000 shares registrant was to receive for its holding 
company efforts would acquire real value. Substantial 
finder’s fees could be earned by registrant from the ac- 
quisitions on which the new holding company would be 
enabled to embark. Additional funds would be available 
for registrant to invest as manager of Big Horn’s port- 
folio, and additional commissions could be earned on 
portfolio executions. The good relationship between re- 
gistrant and Big Horn and its directors would be enhanced. 
And registrant could acquire other advisory and financial 
planning clients by pointing to what it had done for Big 
Horn. 


Our review of the record convinces us that the hearing 
officer’s conclusions were fully warranted. Respondents 
maintain that registrant merely sought to invest in Big 
Horn stock. We find this contention wholly unfounded. 
Our reasons for rejecting it are stated below. 


In late June 1968, Collins told Donn Douglass, registrant's 
vice-president in charge of trading, to begin entering quo- } 
tations for Big Horn in the pink sheets. Douglass objected 

to trading Big Horn and “didn’t want to own any of the 
stock,” but Collins overrode his objections. Collins said 
that he had told Cole that registrant would make a mar- 

ket in Big Horn, and that he (Collins) was “anxious to 

buy some stock” and wanted to bid higher than other 

brokers in the sheets. Having checked the sheets which ) 
showed bids of 3 and 3-1/2 and no offers, Douglass sug- | 
gested an initial bid of 3-3/4. Collins, however, told him 

to enter a bid of 4 which “might create more activity at } 
[an earlier date.] “’ Collins also directed Douglass to make 

a two-sided market in Big Horn, i.e., to enter asked as well 

as bid quotations, but did not tell Douglass why. Since 

the indications were that very little stock was available, 

it was decided that initially registrant would only enter 

bids. Its initial bid of 4 appeared on June 27. After 
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registrant had been in the sheets for a few days and been 
unable to acquire any Big Horn stock, Collins called 
Douglass into his office. Showing impatience, he told 
Douglass to be ““more aggressive” in acquiring stock, 

and to bid higher if necessary. Douglass complied. The 
following table shows the Big Horn quotations entered 
by Douglass and others from June 17 through July’ 25, 
the date the warrants were due to expire. 





VF. Birken- Supplee- 
Naddeo mayer & Mosley, 
& Co. Co., Inc. Inc. Phila- Regis- 
New York Denver delphia trant 
Bid Asked Bid Asked Bid Asked Bid Asked 
June 17 3 3°44 3% 
June 18 3 3% 
June 19 Market closed 
June 20 3 3 3% 
June 21 3 3 3% 
June 24 3 3 3% 
June 25 3 3 3% 
June 26 Market closed 
June 27 3 3 3% 4 
June 28 3 3 3% 4 
July 1 3 3 3% 4 
July 2 3 3 3% 4 
July 3 3 3 3% 4% 5% 
July 4 Market closed 
July 5 Market closed 
July 8 3 3 3% 5% 
July 9 3 3 3% 4% 5% 
July 10 Market closed 
July 11 3 3 3% 4% 5% 
July 12 3 3 3% 4% 5% 
duly 15 3 3 3% 4% 5% 
July 16 3% 3 3% 4% 5% 
July 17 Market closed 
July 18 3% 3% 3% 4% 5% 
July 19 3% 3% 3% 4% 5% 
July 22 3% 3% 3% 4% 5% 
July 23 3% 3% 4% 5 
July 24 Market closed 
July 25 3% 3% 5% 6% 


From the beginning of 1968 until registrant's entry into 
the sheets on June 27, no bid for Big Horn had exceeded 
3% and no offer had topped 4. Moreover, the market for 
Big Horn was practically moribund. As can be seen from 
the table, only two brokers, Birkenmayer and Supplee- 
Mosley (Naddeo was entering bids as correspondent for 
Birkenmayer) were entering quotations for Big Horn, but 
they had no real interest in the stock. In fact, Supplee- 
Mosley, which dropped out of the sheets altogether 

after July 22, had continued to quote Big Horn only as 

a “personal favor” to Cole who had made a special trip 
to Philadelphia that spring to encourage the firm to con- 
tinue its quotations. Birkenmayer’s trader testified that the 
market for Big Horn was “‘very, very thin ... [and] very 
inactive,” that he was entering bids for Big Horn because 
he was short some stock and “probably being pressed for 
delivery,” and that his attitude was “for the stock to go 
away and leave me alone until it became active.” 


Efforts were made apart from registrant's entry to bolster 
the sagging market for Big Horn. Early in July, Cole tele- 
phoned Douglass to check on whether registrant was in 
fact making 4 market for Big Horn. He also requested 
Douglass’ assistance in persuading Supplee-Mosley’s 
trader to remain in the sheets, and said he would appre- 
ciate it if Douglass could interest anyone else in enter- 
ing quotations. Douglass checked with Collins who not 
only told him to call Supplee-Mosley but directed him 
to contact another broker in Denver to see “if you can 
get him to trade Big Horn.”” Douglass complied but his 
efforts in both instances were unavailing. 


As Collins was well aware, the market for Big Horn was 
so extraordinarily thin at that time that the acquisition 
of even a small number of shares was bound to increase 
the market price. Cole testified that, during that period, 
“you couldn’t buy [a large block of Big Horn] on the 
open market without driving [the] price way out of 
sight,” and Douglass that, at least until July 18, he felt 
that a thousand-share buy order would probably move 
the stock up a minimum of half a point and possibly a 
point, and a 5000-share order, in the area of 2 to3 
points. Having directed Douglass to make a two-sided 
market starting with a bid of 4, and having then ordered 
him to be “more aggressive,” Collins could sit back and 
confidently await further developments. All that was 
necessary was to get offers above 5 in the sheets. 


After registrant and Collins had arranged for offers to 
be placed in the sheets at the desired levels, Big Horn 
gave their efforts appropriate publicity. On July 12, 
copies of the updated prospectus covering the under- 
lying shares were sent to all warrant holders. The ac- 
companying letter stated as follows: 


“As set out in your warrants, the exercise price is 
$5.00 per share. You may obtain a current quote 
on the stock by asking any broker or checking the 
weekly over-the-counter listing in the Wall Street 
Journal or other major financial publications. By 
way of explanation of the bid and ask figures, the 
bid figure indicates the price at which a broker- 
dealer would buy shares and the ask price indicates 
the price at which a broker-dealer would sell the 
shares on the open market. The warrants expire 
on July 25, 1968.” (Emphasis in original.) 


At about the same time as he directed Douglass to begin 
entering quotations for Big Horn in the pink sheets, 
Collins assigned another task to Kornelsen. He told Kor- 
nelsen that he had decided to buy 10,000-20,000 shares 
of Big Horn and, because it would not be practical to 
acquire a position of that size in the open market since 

it would run up the price, he would like Kornelsen to 
work out a plan to purchase some of the stock underlying 
the warrants. 4/ Kornelsen testified, however, that 
Collins didn’t indicate he would be greatly concerned if 
he failed to acquire the shares. In fact, Kornelsen’s under- 
standing was that Collins’ intent to purchase was to be 
kept quiet because if known it “would depress the war- 
rant holders’ desire to purchase on their own.” Collins 
exhibited a similar lack of enthusiasm for acquiring shares 
to Cole. Although he finally acceded to Cole’s request 
that he purchase some of the warrant shares, he refused 
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to tell Cole how many shares he would buy. And he ex- 
horted Cole “to get as many of the warrant holders to 
exercise as possible.” 


Kornelsen and Cole, with the assistance of counsel, 
quickly worked out the mechanics which would enable 
registrant to acquire warrant shares in a way they con- 
sidered would avoid the problem of the warrants’ non- 
transferability. But before registrant purchased any 
shares, a last ditch effort was made to get warrant hold- 
ers to exercise on their own. As noted above, copies of 
an updated prospectus were sent to warrant holders on 
July 12, with an accompanying letter telling them how 
to obtain a quote on Big Horn stock. Attached to each 
prospectus was a sticker calling the recipient's attention 
to the fact that Big Horn’s board had recently determin- 
ed to form a holding company that would acquire Big 
Horn and stating, “Certain of the directors who have 
committed themselves to exercise warrants aggregating 
33,556 shares stated that their main reason for doing so 
was the Board's decision to initiate the formation of a 
holding company.”’ 5/ A second notice was sent to 
warrant holders on July 19 reminding them of the expir- 
ation date and urging immediate action. 


Around July 15, Big Horn began a telephone canvass of 
its warrant holders. They were asked if they intended 
to exercise their warrants and, if not, whether they 
objected to having a third party do so. If the warrant 
holder was amenable to a third party exercise, Kornel- 
sen was notified and registrant’s check for the full ex- 
ercise price was sent to the warrant holder payable 
jointly to him and to Big Horn. The check was accom- 
panied by a form of assignment transferring to registrant 
the shares underlying the holder’s warrants. On receiv- 
ing the endorsed check and executed assignment form, 
Big Horn had the transfer agent go through the motions 
of issuing shares to the warrant holder. Then the certifi- 
cate was immediately cancelled and a new certificate 
issued in registrant’s name. Registrant then sent the 
warrant holder a confirmation of its “purchase” from 
him. These mechanics were designed to maintain the 
fiction that the warrant holders were exercising their 
non-transferable warrants, and then selling the under- 
lying shares to registrant. 


Registrant began buying the Big Horn stock underlying 
the warrants on July 18. On the 19th, a Friday, Kornel- 
sen telephoned Collins in New York and reported that 
in just one day registrant had purchased about 12,000 
share, and that more shares were available. He asked 
Collins for further instructions. Collins was shocked. He 
had hoped that the warrant holders “had been watching 
the newspapers or ... been reading their stickers or some- 
thing,” and “‘really felt that [they] would exercise.” 
After thinking it over, he determined to go ahead with 
registrant's purchases. But on Monday, July 22, he initi- 
ated a major sales effort to rid registrant of all the war- 
rant stock it might acquire. He telephoned Garry Smith, 
who handled the firm’s “managed accounts,” 6/ and told 
him that Big Horn stock was available, that “it should be 
used in the managed accounts,” and to spread the word 
around the Denver office that ‘“‘we had some stock and 
... could sell it.” The same message was conveyed to all 
of registrant’s departments, and Collins himself partici- 
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pated in the sales effort. Collins testified, ‘We felt that 
if it was good enough for us to acquire, it was good enough , 
for [clients] to acquire.” 


But, in fact, Collins did not believe that Big Horn stock 
was good enough for registrant to acquire for any longer 
than it took to resell the stock to someone else. He kept 
himself informed of the amounts of Big Horn stock being 
sold, but issued no instructions that any of it be retained 
for registrant. Delbert Hartley, registrant's executive vice- 
president and second-in-command of the firm, testified 
that Collins had no intention of taking an investment po- 
sition in Big Horn at that time. He quoted Collins as say- 
ing: 


“My God, | just couldn’t believe that much stock 
(75,694 shares) would come in off our offer. | felt 
maybe we would have ten or fifteen thousand 
shares, and | already had [a buyer] set up to take 
that much.” 


As noted, registrant purchased a total of 75,694 shares 
of warrant stock at $5 per share. From July 22 through 
July 25, it resold 73,460 of those shares at a price of 
5-1/8, including 35,500 shares to institutional clients, 
and 19,700 shares to its managed account customers 

as to whom it was admittedly in a fiduciary relationship. 
Through July 25, registrant's trading activities in Big - 
Horn resulted in purchases of 8,770 shares and sales of A 
7,120 shares. By July 29, its total inventory of Big Horn 
stock was a mere 1,877 shares. 
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At the Big Horn board meeting of July 27, Cole reported 
that 88,229 warrants, plus those of SBC, had been exer- 
cised resulting in the addition of $395,801 to Big Horn’s 
surplus and $121,785 to capital. The board unanimously 
commended Cole for his excellent job in causing so many 
warrants to be exercised which “was not only timely but 
... Of tremendous importance to the company and its 
future plans.” 
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We think it clear that, during the period from June 27 
through July 25, 1968, registrant and Collins manipu- 
lated the market for Big Horn, and sold warrant stock 
to customers without disclosing that its price had been 
artificially inflated. In doing so, they willfully violated 
Section 17(a) of theSecurities Act and Section 10(b) of 
the Securities Exchange Act and Rule 10b-5 thereunder. 
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The hearing officer found that Kornelsen aided and 
abetted these violations. We disagree. While it is true | 
that Kornelsen played an important role in registrant's 
acquisition of warrant shares, the legality of that ac- 
quisition is not at issue here. And we find nothing in the 
record to show that Kornelsen was either a party to or 
aware of the manipulative scheme carried out by Collins. 
Accordingly, we make no findings against Kornelsen in | 
connection with the foregoing violations. 7/ 


Registrant and Collins concede that registrant’s actions 
caused Big Horn’s market price to rise. But, as noted 
earlier, they insist that they placed quotations for Big 
Horn in the sheets merely to further their legitimate ob- (\ 
jective of acquiring an investment position for registrant 

of 10,000 to 20,000 shares. 














We cannot credit that assertion. As we have seen, respond- 
ents’ efforts during the period in question were directed at 
avoiding an investment in Big Horn. 8/ However, even 
assuming they had wanted to make such an investment, 
why did they enter quotations in the sheets? They were 
well aware that this was the most difficult and expensive 
method of acquiring stock. They knew that the market 
was very thin and that the acquisition of even a small 
number of shares would drive up Big Horn’s price. They 
were also well aware that there were easier and cheaper 
methods of obtaining a sizable position in Big Horn. As 
we have seen, Cole had often discussed with Collins 

the possibility of Big Horn’s raising money through a 
private placement. There is nothing in the record to indi- 
cate that, in June and July of 1968, Big Horn would have 
been less than delighted to sell Collins all the stock he 
wanted at a reasonable price. Compliance with the Se- 
curities Act of 1933 would not have presented a serious 
problem since Big Horn already had an effective registra- 
tion statement under that Act which could readily have 
been amended to include any stock sold to Collins. 


Moreover, if respondents had really desired an investment 
in Big Horn, they could simply have waited a few weeks to 
see how many shares of warrant stock they could acquire. 
As noted above, the problem of the warrants’ non-transfer- 
ability was quickly resolved. But, of course, respondents 
weren’t reaily interested in obtaining any warrant stock. 

As Hartley testified, Collins had arranged in advance to 
resell the 10,000 to 15,000 shares he thought registrant 
might be able to buy. 


We are convinced that registrant did not. enter quotations in 
the sheets for Big Horn in order to acquire a position. It did 
so for one purpose and one purpose only--to drive the price 
of the stock up to a level which would cause warrant hold- 
ers to exercise or, to the extent that they did not and re- 
gistrant exercised for them, to provide a basis for regis- 
trant’s resales at a profit. 


Respondents argue that in evaluating Collins’ intent in 
entering the market, we must consider his sincere belief 
that Big Horn stock was worth more than $5 per share; 
that the market Douglass made in Big Horn was “bona 
fide”; that the record does not support any finding that 
Collins could expect finder’s fees if the holding company 
became a reality; and that various elements found in other 
cases of manipulation were not present here. 


Even if we accept for present purposes Collins’ statement 
that he believed Big Horn stock was underpriced, this is 
no defense to a charge of manipulation. If, as we have 
concluded, Collins intended to, and did, artificially in- 
Crease the price of the stock in order to induce warrant 
holders to buy, this is a manipulation and Collins’ opinion 
as to the intrinsic value of the stock is irrelevant. Similarly, 
the allegedly bona fide character of the market made by 
Douglass is no defense under the peculiar circumstances of 
this case. The pattern of trading by Douglass was such that 
it could be regarded as consistent with a legitimate effort 
on his part to acquire a position in the stock without un- 
necessarily raising its price. This is understandable since 
ass seems to have interpreted the instructions he re- 
ceived in that way. It does not appear that Douglass was 
aware of Collins’ ulterior motives. But, obviously, manipu- 


lative trading tactics were not necessary to accomplish 
Collins’ purpose. The market for Big Horn stock was 

very inactive and there does not appear to have been any 
significant floating supply of stock for sale, so that in- 
creasing bids by Douglass did not attract much stock. 
Under these circumstances, registrant could raise the 
quoted prices without aggressive buying and, as previous- 
ly noted, the higher prices were then used to promote ex- 
ercise of the warrants. 


As for respondents’ expectations of finder’s fees, in addi- 
tion to the previously mentioned Kornelsen letter Irvine 
testified that, in February 1968, he pointed out to Collins 
that the planned holding company would be mutually ad- 
vantageous in view of Collins’ knowledge of other com- 
Panies that could be placed in the holding company. And 
the record contains evidence that, after the holding com- 
pany was established, registrant was slated to get the 
“standard” fee for one of its ““finds” - 5% of the first 
million dollars of purchase price, 4% of the second million, 
and so forth. Unfortunately for respondents, the particu- 
lar deal fell through. 


The fact that certain elements present in other cases of 
manipulation may not be present here is of no signifi- 
cance. As one court has said: 


“(Section 10(b) and Rule 10b-5] are not intended 

as a specification of particular acts or practices that 
constitute ‘manipulative or deceptive devices or con- 
trivances,’ but are instead designed to encompass the 
infinite variety of devices that are alien to the ‘cli- 
mate of fair dealing’ ... that Congress sought to create 
and maintain.” 9/ 


Finally, respondents claim that the administrative law 
judge overlooked the “overwhelming direct evidence of 
innocence in the record,” pointing to the denials of 
Collins and others that there was any manipulation or 
plan to manipulate Big Horn stock. But, “since it is im- 
possible to probe into the depths of a man’s mind.” a 
finding of manipulative purpose, absent an admission, 
must be based on inferences drawn from the evidence. 10/ 
In this case, we find those inferences compelling. 


Bids and Purchases during Distribution 


Rule 10b-6 provides, in pertinent part, that it is a manipu- 
lative or deceptive device for a broker-dealer which is 
Participating in a particular distribution of securities to 
bid for or purchase such securities until it has completed 
its participation in the distribution. 


There can be little question that registrant participated 

in the distribution of Big Horn warrant shares. And, while 
Participating in that distribution, it placed bids for Big 
Horn in the sheets and purchased Big Horn stock that 

was not a part of the offering for its own account. We 
find that registrant, willfully aided and abetted by Collins, 
willfully violated Section 10(b) of the Exchange Act and 
Rule 10b-6 thereunder. 


Kornelsen played no part in registrant’s market making or 
trading in Big Horn. He denies that he knew registrant 
was entering bids in the sheets and making market pur- 
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chases at the time it was participating in the distribu- 

tion of Big Horn warrant stock. On the basis of the record 
before us, we are unable to reach a contrary conclusion. 
Accordingly, we make no findings of violation against 
Kornelsen. 


Registrant and Collins argue that there was no “‘distribu- 
tion” within the meaning of Rule 10b-6. They point to 

the test we laid down for making that determination in 

the Bruns, Nordeman case -- the magnitude of the offer- 
ing and the selling efforts and selling methods utilized. 11/ 
Respondents also contend that registrant was not an under- 
writer as defined in the rule. 12/ 


Under our holding in Jaffee & Co., 13/ the Bruns Norde- 
man standard would be inapplicable here since an offer- 
ing registered under the Securities Act would necessarily 
be a distribution within the meaning of Rule 10b-6. But 
we have reconsidered the proposition that registration of 
an offering per se makes Rule 10b-6 applicable. Instead 
we have concluded, as did Commissioner Smith dissenting 
in part in the Jaffee case, that this proposition does not 
comport with the intended coverage of the rule. As Com- 
missioner Smith pointed out, the term distribution is not 
defined either in the Securities Act of 1933 or in the Se- 
curities Exchange Act of 1934 and its meaning and appli- 
cability to particular persons in each context should be 
derived from the differing purposes for which it is used. 


The purpose of the Securities Act is to provide adequate 
disclosure about an issuer through the registration process 


in situations where registration is necessary and practicable. 


The Securities Act contemplates that registration will be 
required, absent some special exemption, when securities 
are publicly offered by or on behalf of an issuer or are 
purchased from an issuer for public resale, and the term 
“distribution” as used in the Act has been interpreted to 
accomplish that purpose. Thus, as Commissioner Smith 
pointed out, if an individual acquires 200 shares of an 
actively traded stock from the issuer and promptly sells 
them on an exchange, it is clear that registration would be 
required. 


Rule 10b-6, on the other hand, is designed to prevent 
manipulation in the markets. To that end, it precludes 

a person from buying stock in the market when he is 

at the same time participating in an offering of securities 
which is of such a nature as to give rise to a temptation 
on the part of that person to purchase for manipulative 
purposes. The term distribution in Rule 10b-6 should 
therefore be interpreted to identify situations where that 
temptation may be present. Our opirion in Bruns Norde- 
man attempted to define distribution so as to identify 
such circumstances. 


If the term distribution in Rule 10b-6 were to be equated 
with the concept of public offering or distribution in the 
Securities Act, this would not only extend the restrictions 
of Rule 10b-6 beyond their intended purpose but could 
result in unnecessary disruption of the trading markets, 
particularly where an exchange specialist or other market 
maker acquires registered stock in the performance of his 
normal functions. It would obviously make no sense to r 
conclude that a specialist, who happens to acquire some 
registered stock in the course of his normal activities, has 
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to get out of the market until after he has disposed of 
that stock. No one has ever thought that such a result 
was required, even though specialists might well purchase 
registered stock being sold under a so-called “shelf regis- 
tration.” 


We accordingly decline to hold that any offering of se- 
curities pursuant to a registration statement automati- 
cally constitutes a distribution within the meaning of 
Rule 10b-6, and the Jaffee decision, insofar as it is to 
the contrary, is overruled. 14/ 





This does not mean that a requirement that an offering 
be registered is irrelevant for purposes of determining 


the applicability of Rule 10b-6. Rule 10b-6 undoubtedly m p 
applies to most registered offerings. Indeed, that rule, ut 
and its companions, Rule 10b-7 and Rule 10b-8, were any 
framed in contemplation of such offerings, although Rule fort 
10b-6, of course, may apply to a distribution which is, for Reg 
some reason, exempt from registation under the Securities day 
Act. The present case is an example of a registered offer- En 
ing to which Rule 10b-6 does apply. As pointed out above, tior 
registrant acquired 75,694 shares of Big Horn stock, is- the 
sued pursuant to the warrants, and proceeded to distribute bet 
73,460 of those shares at a price of 5-1/8, or approxi- act 
mately $360,000, between July 22 and July 25, Consider- io 
ing the activity, or rather lack of it, in the trading market int 


for Big Horn, and the fact that the offering amounted to 
more than 30% of the outstanding stock, the sales effort Un 
was of such magnitude that there was unquestionably a 


distribution for purposes of Rule 10b-6. Registrant ap- a 
pears to have been an underwriter and certainly was, at vic 
least, a participant in that distribution. y pr 
F 
Regulation T . 
Re 


The hearing officer found that, in twenty instances during 
the period April 1967 to September 1968, registrant vio- Th 
lated Regulation T by failing to cancel promptly or other- 





wise liquidate transactions of customers who failed to pay * 
for the securities they purchased within the required times - 
— 7 business days in ten transactions governed by Section 

4(c)(2) of the regulation, and 35 calendar days in ten la 
transactions to which Section 4(c)(5), covering arrange- in 
ments for payment against delivery (““C.O.D. accounts”), a 
was applicable. Collins was held responsible for these vio- as 
lations. It 
Respondents do not deny that the violations occurred. ‘ 
But they point to their small number and argue that w 
Collins, as the chief executive officer of a large broker- re 
dealer firm, could not be expected to follow up every 0 
trade to assure that timely payment was made or the tl 
trade cancelled. 15/ e 
Initially, we note that the violations found were the re- } : 


sult of, at most, a 10% check of registrant’s accounts. | 
But, whatever the number of violations, the president : = 
of a broker-dealer firm has the responsibility for compli- 
ance with all applicable requirements. 16/ And he re- 
tains that responsibility unless and until he reasonably ¢ 
delegated a particular function to another person in the k 
firm, and neither knows nor has reason to know that the ( t 
Person in question is not properly performing his duties. { 
1 


17/ 
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Here, there was no such reasonable delegation. Prior to the 
end of 1967, registrant’s cashier, Mrs. K., was responsible 
for compliance with Regulation T. She had been hired as a 
receptionist-secretary in January 1965 and had no prior 
cashiering experience. Yet, after only a few months of “‘on- 
the-job training,” she became cashier in July 1965. In May 
1966, replying to a letter from our staff pointing out some 
apparent violations of Regulation T, Collins blamed several 
of the infractions on Mrs. K‘’s incompetence. Mrs. K. ad- 
mittedly did not understand C.O.D. accounts or the 35-day 
rule. She testified, however, that she learned a lot from 

her mistakes. 


in late 1967, Mr. S., a certified public accountant, was put 
in charge of all of registrant’s back office functions in- 
cluding cashiering. 18/ Mr. S. had never previously done 
any accounting work in securities, and never received any 
formal or informal training at registrant with respect to 
Regulation T. Like Mrs. K., he did not understand the 35- 
day rule until it was explained to him by Midwest Stock 
Exchange inspectors. He admitted that registrant’s Regula- 
tion T procedures were inadequate, but that in any event 
the prevalent thinking in the back office was that it was 
better to attempt to collect money due than cancel a trans- 
action. He himself never cancelled a transaction until late 
in 1968. According to Mr. S., he became more competent 
in the Regulation T area as the year 1968 went on. 


Under the circumstances, we think Collins was clearly re- 
sponsible for the violations that occurred. We conclude that 
registrant, willfully aided and abetted by Collins, willfully 
violated Section 7(c) of the Exchange Act and Regulation T 
promulgated thereunder by the Board of Governors of the 
Federal Reserve System. 


Recordkeeping Violations 


The hearing officer found that, in recording registrant's 
purchases of warrant stock and in certain other respects, 
registrant and Collins failed to comply with recordkeeping 
requirements. 


(a) The warrant transactions presented a peculiar problem 
in recordkeeping. The warrants on their face were non- 
assignable. This restriction, however, became unnecessary 

as a result of the 1967 registration of the underlying stock. 
It would probably have been closer to reality to view the 
restriction as inoperative and, therefore, to have recorded 
the transactions as purchases by registrant, as assignee of the 
warrants, from Big Horn. On the other hand, in light of the 
restriction, registrant recorded the transactions as purchases 
of stock from the warrant holders. This manner of treating 
this unusual situation would not appear to make any differ- 
ence to anyone. Consequently, we do not believe that this 
procedure should be found to be a violation of record- 
keeping requirements. 


(b) Respondents do not contest the hearing officer's find- 
ing that, prior to August 1968, registrant’s position record 
did not comply in several respects with the requirements of 
our Rule 17a-3(a)(5) under the Exchange Act. They argue, 
however, that as long as the requisite information was con- 
tained elsewhere in registrant’s records, the rule was satis- 
fied. They also point to the fact that the record they main- 
tained was part of a bookkeeping system designed specifi- 





cally for broker-dealers by the National Cash Register 
Company. 


The fact that <he data required in the position record 
might have been derived from other records maintained 
by registrant did not satisfy the requirements of our 
rule. 19/ As the hearing officer stated: 


“That the information ... was available to an investi- 
gator who, with effort and perhaps some measure 
of luck, might search and make comparisons is 

not an answer to the charge.” 


Collins’ reliance on the National Cash Register bookkeep- 
ing system which he installed at registrant, while possibly 
a mitigative factor, obviously cannot relieve him of re- 
sponsibility for his firm’s deficient position record. 


(c) Certain of registrant’s order memoranda did not re- 
flect the time of entry and the time of execution or can- 
cellation of the order as required by our Rule 17a-3(a)(6) 
under the Exchange Act. Respondents point to Douglass’ 
testimony that registrant’s branch offices, where the trans- 
actions in question originated, normally time-stamped 
copies of all order tickets. Testimony as to a general prac- 
tice, however, cannot be accepted as evidence of what 
was actually done in the eight instances where we find 
violations. Responsibility for proper recordkeeping in 
this area was properly delegated to Douglass, and we do 
not find Collins responsible for these violations. 


We conclude that, in the indicated respects, registrant, 
willfully aided and abetted by Collins with respect to 

the firm's position record, willfully violated Section 17(a) 
of the Exchange Act and Rule 17a-3 thereunder. 


Reporting Violations 


Respondents admit, and we find, that registrant willfully 
violated Section 15(b) of the Exchange Act and Rule 15b3-1 
thereunder and Section 203(c) of the Investment Advisers 
Act and Rule 204-1 thereunder in that it failed to file 
promptly required amendments to its applications for 
broker-dealer and investment adviser registration. Regis- 
trant did not promptly report a 1970 change of address in 
its principal office from Denver to New York City, and 
the promotions of Smith and Mr. S. to vice-president in 
the latter part of 1968. In addition, after Douglass’ promo- 
tion to vice-president in 1966, registrant did not promptly 
supply required information with respect to his prior con- 
nections with other broker-dealers. 


Collins was admittedly responsible for filing such amend- 
ments prior to the time Mr. S. assumed that responsibility 
in mid-1968. We accordingly find that Collins willfully 
aided and abetted registrant's violations resulting from its 
failure promptly to furnish required information concern- 
ing Douglass. 


Alleged Violations of Section 5(b)(1) of the Securities Act 
The hearing officer found that the “pink sheets” which car- 
ried registrant's offers to buy Big Horn stock were prospec- 


tuses, as defined in Section 2(10) of the Securities Act, and 
that, since they obviously did not contain all of the 
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information required in a statutory prospectus, registrant 
and Collins violated Section 5(b)(1) of that Act. This 
novel, and on its face startling proposition, finds some 
verbal support in the broad language of 2(10) which refers 
to any “ ... communication, written or by radio or tele- 
vision, which offers any security for sale ...."" However, it 
ignores some 40 years of history, goes beyond the statu- 
tory purpose, does nothing to serve that purpose, and 
would create unnecessary complications in the trading 
markets. Section 5(b) of the Act has two principal pur- 
poses: first, to insure that buyers of registered securities 
get the statutory prospectus and, secondly, to make sure 
that selling literature and other offering material is used 
only when it has been preceded by a statutory prospectus 
so that people will not be influenced by such solicitation 
to buy before they see the prospectus. The proposition 
with respect to the pink sheets, which would extend to 
NASDAO or any other quotation system, would not fur- 
ther the first purpose and is only marginally applicable 

to the second. On the other hand, acceptance of that 
proposition would mean, for example, that where, as is 
very commonly the case, a market maker inserts quota- 
tions for a new issue in a quotation medium shortly after 
the offering has been completed, he would not only have 
to provide a prospectus to everybody who buys from him, 
as required by Section 5(b), but would also have first to 
send a prospectus to each of the thousands of subscribers 
to the quotation service even though most of them would 
have no interest in theissue in question, having subscribed 
by reason of an interest in some of the hundreds, or thou- 
sands, of other issues quoted in such medium. This, as a 
practical matter, would make market making impossible 
until after the 40-day prospectus-delivery period specified 
in Section 4(3)(B) of the Act had expired. This wholly 
unreasonable. result surely was not intended by the Con- 
gress, which was aware that quotation media existed. 20/ 


Standard of Proof 


Registrant and Collins argue that the administrative law 
judge erred in basing his decision on the preponderance 
of the evidence and that the standard he should have 

applied was “clear, unequivocal and convincing” proof. 


As respondents point out, the Supreme Court has held the 
stricter standard applicable to denaturalization and depor- 
tation cases because of the “drastic deprivations” which 
those sanctions entail. 21/ But that standard has never 
been held applicable to broker-dealer proceedings under 
the Exchange Act. Such proceedings are remedial. 22/ 
This means that a preponderance of the evidence is suffi- 
cient to establish the truth of an allegation. 23/ That 
standard satisfies the Administrative Procedure Act's re- 
quirement of “reliable, probative and substantive evi- 
dence.” 24/ 


Public Interest 


As noted above, the hearing officer concluded that regis- 
trant’s broker-dealer and investment adviser registrations 
should be revoked, that registrant should be expelled from 
NASD membership and that Collins:should be barred from 
association with any broker or dealer. Respondents argue 
that the public interest does not require such severe sanc- 
tions. They assert, among other things, that the Big Horn 
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transactions were a very minor percentage of registrant's 
activities and involved a security ‘“‘underpriced in the 
marketplace,”’ that unrebutted character testimony evi- 
denced the fine repurtation of registrant as well as Collins’ 
“fifteen exemplary years” in the securities business, and 
that the back office violations were inadvertent and unin- 
tentional and occurred at a time of unprecedented volume 
in the industry. 


Manipulation strikes at the integrity of the pricing process 
on which all investors rely. Hence it runs counter to the 
basic objectives of the securities laws. As the Senate Com- 
mittee stated in its report on the Exchange Act: 


“The purpose of the act is ... to purge the securities 
exchanges of those practices which have prevented 
them from fulfilling their primary function of fur- 
nishing open markets for securities where supply and 
demand may freely meet at prices uninfluenced by 
manipulation or control.” 25/ 


That is why we find ourselves wholly unable to view re- 
spondents’ derelictions as trivial peccadilloes. The Big 
Horn transactions may have been only “a small percen- 
tage” of registrant's business. But the record shows that 
they were very important to respondents’ future plans. To 
realize those plans they resorted to manipulation and 
fraud. That demonstrates their unfitness to be in the se- 
curities industry. Respondents’ claim that investor losses 
from Big Horn were “minimal or nonexistent” ignores the 
fact that all of registrant’s customers sustained losses to 
the extent of the overpayments caused by respondents’ 
manipulation of the Big Horn market. 26/ 


While the business community may have a good opinion 

of respondents, that opinion can hardly be shared by re- 
gulatory authorities. The record shows that respondents 
have been sanctioned in five other disciplinary proceed- 
ings. In 1966, the NASD found that registrant 27/ charged 
customers unfair prices and sent them investment com- 
pany sales literature which did not conform to our State- 
ment of Policy. Collins was held responsible for inade- 
quate supervision both in connection with those violations 
and with respect to the embezzlement of funds by the 
firm’s cashier. 28/ In 1970, the NASD found that regis- 
trant maintained a discretionary account for a customer 
without prior written authorization and effected transac- 
tions in the account without her knowledge or consent. 29/ 
The Division of Securities of the State of Colorado addi- 
tionally found, with respect to the same account, that re- 
gistrant purchased speculative securities that were not suit- 
able for the customer’s financial condition, and sold the 
account securities that were not registered in Colorado as 
required. In May 1973, the NASD sanctioned registrant 
and Collins on the basis of Collins’s admission and acknowl- 
edgment of responsibility for (a) a failure to time-stamp 
order tickets, (b) a deficient customer ledger, (c) a failure 
to keep the firm’s position record current and (d) a failure 
to conduct required quarterly “box counts.” 30/ And 
action was taken by the NASD against respondents on a 
similar basis in August 1973 with respect to an admitted 
net capital violation for the period February 1972 to March 
1973. 31/ 


Similarly, respondents’ argument that their back office 
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violations were merely part of the general “paperwork 
logjam” in 1968 will not withstand scrutiny. In fact, those 
violations were part of a continuing pattern of infractions 
demonstrating respondents’ inability or unwillingness to 
comply with applicable requirements. We have already 
noted the back office violations found by the NASD in 
1973. In 1965, our staff wrote registrant to call attention 
to an apparent net capital violation, “a seriously large 
number” of Regulation T violations, a failure to maintain 
required employee questionnaires, and a failure to send 
customers statements reflecting free credit balances in 
their accounts. Collins replied that procedures had been 
adopted which he felt would “prevent recurrences of the 
practices described in your letter.”’ In 1966, our staff com- 
plained of additional violations of Regulation T and a fail- 
ure to time-stamp order tickets. In reply, Collins stated 
that adjustments had been completed and “present con-' 
trols [were] completely satisfactory.” 


Respondents additionally argue that the “alleged” viola- 
tions happened a long time ago, that we have imposed 
lesser sanctions in more serious cases, that they have al- 
ready suffered severely from the expense and burden of 
defending against the charges herein, and that the firm 
now conducts primarily an institutional business, having 
no discretionary accounts and only a handful of retail 
accounts. 


A lapse of time following the misconduct at issue is 
necessarily involved in all broker-dealer proceedings that 
come before us. 32/ Here, as in every such case, an in- 
vestigation had to be made before charges could be 
brought. And in this proceeding the many issues raised 
were litigated vigorously both before the hearing officer 
and before us. 33/ Moreover, as noted above, respond- 
ents engaged in misconduct subsequent to the period at 
issue here. 


As for the sanctions imposed in other cases, the remedial 
action which is appropriate in the public interest depends 
i on the facts and circumstances of each particular case and 
cannot be precisely determined by comparison with that 
taken in other proceedings. 34/ Here we have found ser- 
ious and extensive violations coupled with a record of per- 
sistent noncompliance with the requirements of the securi- 
ties acts. 





Respondents normally spend time and money to defend 
themselves. So these respondents’ decision to do so is 

of minimal mitigative weight. As for the claimed change 
in the nature of registrant’s business, the misconduct we 
have found includes the defrauding of institutional clients 
which, according to respondents, form the bulk of their 
present clientele. 


| Nevertheless, we think it unnecessary to bar Collins for- 
ever from all segments of the securities industry. Conse- 

} quently, we shall impose a bar but provide that, after two 

years, Collins may apply for leave to return to the securi- 

ties business. In view of what happened in the instant case, 





ly or indirectly connected with the making of markets in 
| § securities. We affirm the sanctions imposed by the admin- 
istrative law judge on Collins Securities Corporation. 


however, any such return may not be in any position direct- 










Having found no violations by Kornelsen, we dismiss as to 
him. 


An appropriate order will issue. 


By the Commission (Chairman GARRETT and Commis- 
sioners LOOMIS, EVANS, and SOMMER); Commissioner 
POLLACK not participating. 


George A. Fitzsimmons 
Secretary 


1/ The hearing officer concluded that registrant's regis- 
trations should be revoked and registrant expelled from 
membership in the National Association of Securities 
Dealers, Inc. (“NASD”). He also determined the Collins 
and Kornelsen should be barred from association with 
any broker or dealer with the proviso that Kornelsen, 
after 3 months, might become so associated in a non- 
supervisory capacity, upon a showing to the Commis- 
sion’s staff that he would be adequately supervised. The 
parties filed briefs with us, and we heard oral argument. 
Our findings are based on an independent review of the 
record. 


2/ These restrictions were obviously prompted by a Se- 
curities Act problem. The issuance of immediately exer- 
cisable warrants to the public constitutes a public offer- 
ing of the underlying securities for purposes of the Se- 
curities Act, as is made quite clear by Section 2(3) of 
that Act. Since that stock was not registered in 1963, 

the restrictions seem to have been imposed in an effort 
to qualify the continuing offering of the underlying stock 
for the so-called “intrastate” exemption provided for in 
Section 3(a)(11) of the Act. After the stock was registered 
in 1967, these restrictions no longer served any purpose. 


3/ All that registrant had to do in connection with the 
exchange offer was solicit acceptances by mail from Big 
Horn shareholders residing in states in which registrant 
was a registered securities dealer. 


4/ There is some disagreement in the record as to when 
this conversation took place. Collins testified that he 
thought it had occurred in May or June, and that, at the 
time he directed Douglass to go into the sheets, the me- 
chanics for registrant’s purchase of some of the warrant 
shares were already being worked out. Kornelsen placed 
the conversation in late June or early July. In any event, 
the hearing officer found that Kornelsen was assigned 
this task in May or June, and respondents did not except 
to that finding. 


5/ The warrants referred to were those held by SBC. Of 
the nine or so Big Horn directors who owned warrants 
individually,only one chose to exercise some of them. 


6/ Smith, a respondent in these proceedings, did not 
appéal from the hearing officer’s order barring him from 
association with any broker or dealer. The order there- 
Tore became final. Securities Exchange Act Release No. 
10423 (October 9, 1973), 2 SEC Docket 565. 


7/ We note that the hearing officer concluded that “the 
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evidence does not prove that [Kornelsen] knew that man- 
ipulation of the market was taking place.” 


8/ Respondents point to the fact that, on August 23, 1968, 
at a time when the inter-dealer trading market for Big Horn 
had become very active and competitive, registrant put 


10,000 shares of Big Horn stock into its investment account. 


Whatever the reasons for registrant's action at that time, we 
do not think it casts light on or provides an explanation for 
respondents’ actions during the relevant period. 


9/ Herpich v. Wallace, 430 F.2d 792, 802 (C.A. 5, 1970). 


10/ See The Federal Corporation, 25 SEC 227, 230 (1947); 
Halsey, Stuart & Go., Inc., 30 SEC 106, 112 (1949). 


11/ Bruns, Nordeman & Company, 40 SEC 652, 660 
(1961). 


12/ Rule 10b-6(c)(1) defines underwriter as ‘‘a person 
who has agreed with the issuer or other person on whose 
behalf a distribution is to be madg (A) to purchase securi- 
ties for distribution or (B) to distribute securities for or on 
behalf of such issuer or other person or (C) to manage or 
supervise a distribution of securities for or on behalf of 
such issuer or other person.” 


13/ 44 SEC 285, 288 (1970). 


14/ We do not regard the decision of the United States 
Court of Appeals for the Second Circuit in Jaffee & Co. 

v. SEC, 446 F.2d 386 (1971), affirming in part and re- 
versing in part our decision in Jaffee & Co., as in any way 
inconsistent with the conclusion we now reach. The court 
in that case did not consider the question of whether the 
fact of registration in and of itself resulted in a distribu- 
tion for purposes of 10b-6; rather, it found that Mr. 
Jaffee, as the largest participant in a substantial offering, 
amounting to 28% of the outstanding stock of the issuer, 
was subject to Rule 10b-6, and devoted much of its opin- 
ion to considering and rejecting Jaffee’s contention that 
various exemptions from Rule 10b-6 were available to him. 


15/ Respondents also address arguments to the provisions 
of Section 15(b)(5)(E) of the Exchange Act which deals 
with inadequate supervision. These are wholly inapposite. 
The administrative law judge held Collins substantively 
responsible for registrant’s violations of Regulation T, 

as well as its recordkeeping and reporting infractions which 
are discussed below. 


16/ Alfred Miller, 43 SEC 233, 239-40 (1966). 


17/ See Barraco and Company, 44 SEC 539, 541 (1971); 
Weston and Company, Inc., 44 SEC 692, 694-5 (1971). 


18/ Prior to that time, registrant’s books and records were 
maintained by a bookkeeper. 


19/ Associated Securities Corporation, 46 SEC 740, 18 

(1960), aff'd 293 F.2d 738 (C.A. 10, 1961); Whitney & 
Company, 41 SEC 699, 703 (1963); Eugene N. Owens, 
42 SEC 149, 151 (1964). 

20/ Since we have found that registrant and Collins were 


260/SEC DOCKET 


substantively responsible for the antifraud violations set 
forth above, we consider it unnecessary to consider the 
further issue raised herein of whether they failed to ex- 
ercise proper supervision with a view to preventing those 
violations. Cf. Fox Securities Company, Inc., Securities 
Exchange Act Release No. 10475 (November 1, 1973), 
2 SEC Docket 667, 669 and cases there cited. 


21/ Schneiderman v. United States, 320 U.S. 118, 125 
(1943); Woodby v. /.N.S., 385 U.S. 276, 285-6 (1966). 
Cf. Sumner B. Cotzin, Securities Exchange Act Release 
No. 10850 (June 12, 1974), 4 SEC Docket 420, 422 
and 424 n. 14. 


22/ See, e.g., Blaise D'Antoni & Associates, Inc. v. SEC, 
289 F.2d 276, 277 (C.A. 5, 1961); Pierce v. SEC, 239 
F.2d 160, 163 (C.A. 9, 1956). 


23/ Norman Pollisky, 43 SEC 458, 459-60 (1967); 
James de Mammos, 43 SEC 333, 337 (1967), aff'd 
without opinion (C.A. 2, October 13, 1967). 


24/ Norman Pollisky, supra. 


25/ S. Rep. No. 1455, 73d Cong., 2d Sess., p. 81 (1934). 


See also the preambles to the Exchange and Securities 
Acts and Section 2 of the Exchange Act. 


26/ See Atlantic Equities Company, 43 SEC 354, 368 
(1967), and cases there cited. 


27/ Registrant was then known as Collins, Eatherton & 
Associates, Inc. 


28/ NASD District No. 3, Complaint No. 226. 
29/ NASD District No. 3, Complaint No. 266. 


30/ NASD District No. 12, Admission, Waiver and Con- 
sent No. 6. 


31/ NASD District No. 12, Admission, Waiver and Con- 
sent No. 32. 


32/ See Haight & Company, 44 SEC 481, 513 (1971), 
aff'd without opinion (C.A.D.C. June 30, 1971). 


33/ Of course, respondents had every right to defend 
themselves with zeal and persistence. But having exer 
cised that right, they cannot then ask us to forget the 
whole thing or at any rate view it indulgently because 
the case has dragged on for such a long, long time. Were 
administrative litigation a game, we might perhaps deem 
ourselves free to award bonus points based on counsel’s 
ingenuity and persistence. But it is not a game. It is a 
very serious business that requires that cases be decided 
on the basis of the records made in them and that those 
records be read in light of the objectives that Congress 
sought to promote when it passed the statutes we ad- 
minister. 


34/ See Butz v. Glover Livestock Commission Co., 411 
U.S. 182, 187 (1973); Hiller v. SEC, 429 F.2d 856, 
858-9 (C.A. 2, 1970). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 11766/October 23, 1975 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 484/October 23, 1975 


Admin. Proc. File No. 3-2572 
In the Matter of 


COLLINS SECURITIES CORPORATION 
26 Beaver Street 

New York, New York 

(8-8882) (801-3998) 


TIMOTHY COLLINS 


VERN D. KORNELSEN 
2540 First National Bank Building 
Denver, Colorado 


ORDER iMPOSING REMEDIAL SANCTIONS AND 
DISMISSING PROCEEDINGS IN PART 


On the basis of the Commission’s opinion issued this day, 
it is 


ORDERED that the registrations of Collins Securities Cor- 
poration as a broker, dealer and investment adviser be, 

and they hereby are, revoked; and that Collins Securities 
Corporation be, and it hereby is, expelled from member- 
ship in the National Association of Securities Dealers, Inc.; 
and it is further 


ORDERED that Timothy Collins be, and he hereby is, 
barred from being associated with any broker or dealer 
with the proviso that, after two years, he may apply to 
the Commission for permission to become so associated 
in a position which is not directly or indirectly connected 
with the making of markets in securities; and it is further 


ORDERED that these proceedings be, and they hereby are, 
dismissec with respect to Vern D. Kornelsen. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11767/October 24, 1975 


Admin. Proc. File No. 3-2783 
In the Matter of 
JACK SCHAEFER 


174 Rhododendron Drive 
Westbury, New York 


OPINION OF THE COMMISSION 





BROKER-DEALER PROCEEDINGS 
Grounds for Remedial Action 

Fraud in the Purchase of Securities 
Use of Non-Public Information 
Inside Information 


Where salesman of a registered broker-dealer purchased 
securities for a customer while his firm was actively 
negotiating a merger between issuer of the purchased 
securities and another company, and was found to 
have known of such negotiations, which were material 
and non-public, he/d, in public interest to suspend 
salesman from association with any broker-dealer for 
30 days. 


When Does Information Become Public? 


“Talk on the street’’ does not make information public. 
Proper and adequate disclosure of significant corporate 
developments can only be effected by a public release 
through the appropriate public media, designed to 
achieve a broad dissemination to the investing public 
generally and without favoring any specific person or 
group. 


Public Interest 

Sanctions 

Settlements Contrasted with Fully Litigated Cases 
Multi-Respondent Cases 

Determinations with respect to settlements are influ- 
enced by pragmatic administrative considerations 
that have no proper place in the consideration of fully 
litigated cases after a record has been made. 

The facts and the circumstances that differentiate one 
man’s case from another's are relevant to the assess- 
ment of sanctions in multi-respondent proceedings. 


APPEARANCES: 


Richard L. Jaeger, for the Commission's Division of En- 
forcement. 


Jack Schaefer, pro se. 


lL. 
Jack Schaefer appeals from an administrative law judge’s 
initial decision holding that: 


(a) He willfully violated and willfully aided and abetted 
violations of the antifraud provisions of the Securities and 
Securities Exchange Acts. 1/ 


(b) He should be suspended for six months from associa- 
tion with any broker or dealer. 


We affirm the findings of violation. But we think it appro- 
priate to reduce the duration of Schaefer’s suspension from 
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six months to 30 days. Our reasons for our views are 
stated below. 2/ 


I. 
In February 1968, Schaefer became a 1% partner of Baer- 
wald & DeBoer, a registered broker-dealer located in New 
York City and a New York Stock Exchange member firm. 
The firm was controlled by Herman Baerwald, Franklin 
DeBoer and Elliot Schneider. 3/ 


In August 1968, Schneider and DeBoer obtained control 
of a public company called Bookshelf of America, Inc., 
a mail order distributor of religious books. 4/ After first 
financing a project for Bookshelf that failed, Baerwald & 
DeBoer, in January or February, 1969, began actively 
seeking merger partners for Bookshelf so as to utilize 
Bookshelf’s tax loss. In early April 1969, a company 
called East New York Medical Centers (“Enymac’’) was 
brought to their attention. 


On April 3, Schneider, DeBoer and a third persons in- 
spected Enymac’s facilities. Their impressions were fa- 
vorable. They decided to try to merge Enymac into 
Bookshelf. Active negotiations began at once. 


On April 10, a meeting was held at Baerwald & DeBoer. 
Among those attending were Baerwald, DeBoer, Schneid- 
er and Arthur Worby, Bookshelf’s president. It was agreed 
that Worby would sell all his Bookshelf stock to the Baer- 
wald firm and/or its partners. This was to be consummated 
on April 17, at which time Worby would exchange his in- 
terest in Bookshelf for $90,000. On April 17, Worby sold 
his shares in Bookshelf, and was immediately asked to re- 
sign as president and as a member of the board of direc- 
tors. A co-founder of Enymac was elected president to 
replace Worby. The first public announcement concern- 
ing the proposed merger was in a letter dated April 25 
from Bookshelf to its shareholders stating that it had 
agreed in principle to acquire ‘medical care centers 
located in Brooklyn, New York” for up to 250,000 
common shares, and that a named individual had been 
elected its new president. 


i. 
On April 16, one day before Worby consummated his 
sale of his shares to Baerwald & DeBoer, Schaefer pur- 
chased 3,000 shares of Bookshelf for a customer at prices 
ranging from 5% to 6%. On April 25, the day on which 
Bookshelf released to the press its letter to its shareholders 
disclosing the pending negotiations, Bookshelf’s stock 
traded as high as 13%. During the month of May 1969, 
Schaefer’s customer liquidated its position in Bookshelf 
for a profit of $17,100. 


IV. 
Did Schaefer know of the merger negotiations when he 
bought for his customer on April 16? 


There is conflicting testimony on that. Schneider testified 
that Schaefer knew of his visit to Enymac, and that 
throughout the merger negotiations he would ask of him 
“how things were going.” In testimony taken in the 
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investigation which led to the institution of these pro- 
ceedings, Schaefer stated that about April 1969, DeBoer 
told him that Bookshelf was going into “medical centers,” 
but that he, Schaefer, did not know that it proposed “‘to 
take over Enymac,” and recommended the purchase of 
the stock as “‘a shell that was being revitalized.”” At the 
hearing, however, he testified that his conversation with 
DeBoer occurred after the April 16 purchase, and that 
when he purchased the 3,000 shares he knew nothing about eC 
the merger with Enymac. The only thing Schneider told 
him, he then claimed, was that Bookshelf was a shell in 
need of financing. 





s - 


_- a - | 


V. 
The administrative law judge found that Schaefer’s testi- 
mony, that he had no knowledge of the merger negotia- 
tions, was not credible. Noting that this testimony was 
in conflict with Schaefer's own prior testimony to the 
contrary, the administrative law judge concluded that 
the weight of the credible evidence established that Schae- 
fer had traded on the basis of inside, non-public informa- 
tion about Bookshelf. 





Vi. 
Schaefer testified that his first knowledge of the Enymac 
merger came from an article that appeared after the date 
of the purchase. Although he admitted having knowledge 
prior to such transaction about Bookshelf entering into ' 
a new field related to Medicare and Medicaid, he claimed , 
that this information was obtained from over-the-counter | 
brokers on the street and was only hearsay. At the hearing, | 
Schaefer changed his prior investigatory testimony that % 
DeBoer had told him prior to April 16 that Bookshelf 
was going to be turned around by opening medical centers 
in Brooklyn; because, on recollection, he remembered that 
DeBoer told him this information after April 16. But 
Schneider, the person most involved at the firm with the 
merger, testified that he had informed Schaefer of the , 
status of the merger negotiations all the way through, i.e., 
from the beginning of April 1969 to the actual consum- 
mation of the deal. 





We see no basis on which we can properly overturn the 
administrative judge’s conclusion that Schaefer knew about 
a possible merger before he purchased for his client. 5/ 
Schaefer's actions are certainly consistent with that find- 
ing. He admits that he knew Bookshelf was a shell, that 
Schneider was a director, that his partners owned sub- 
stantial amounts of Bookshelf’s stock, that Bookshelf was 
in need of refinancing — and yet, he would have us be- 
lieve that he purchased 3,000 shares of the stock for a 
good customer without any knowledge other than “hear- 
say” from other brokers. Like the administrative judge, 
we are unable to do so. 


Hence we conclude, as did the administrative judge, that 
Schaefer willfully violated the antifraud provisions of 
Section 17(a) of the Securities Act, Section 10(b) of the 
Securities Exchange Act, and our Rule 10b-5 under the 
latter section. The information about the Bookshelf-Eny- 
mac merger was clearly material to any investor or pro- 
spective investor in Bookshelf’s ahres. ‘’The basic test of 
materiality ... is whether a reasonable [emphasis by the 
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court] man would attach importance ... in determining 

his choice of action in the transaction in question.”’ 6/ 

And the reasonable man includes the reasonable specu- 
lator. 7/ The knowledge that Schaefer had at the time 

he entered into the transactions on his customers’s be- 

half was concrete enough to constitute material non-public 
information. Hence he was not free to utilize that knowl- 


edge. 8/ 


The first public announcement of the proposed merger 
was in the April 25 letter to shareholders. Schaefer does 
not dispute this. Instead, he refers vaguely to “‘talk on 
the street.”” But such talk did not make the information 
public. As we said in Faberge, Inc.: 9/ 


“Proper and adequate disclosure of significant cor- 
porate developments can only be effected by a pub- 
lic release through the appropriate public media, 
designed to achieve a broad dissemination to the 
investing public generally and without favoring any 
special person or group. To hold otherwise would be 
to sanction competition for tips in which the ordin- 
ary individual investor would inevitably be at a 
serious disadvantage.” 10/ 


Vil. 
The administrative law judge concluded that Schaefer 
should be suspended from association with any broker 
or dealer for six months. Schaefer contends that this is 
excessive. He stresses the disparity between his six- 
month suspension and the “60-day suspension” Schneid- 
er consented to when he settled. Schaefer also cites his 
earlier refusal to accept a two-week suspension proposed 
by the Division. 


We find these arguments unpersuasive. As we recently 
observed in Robert F. Lynch: 11/ 


“Our determinations with respect to settlements are 
influenced by pragmatic administrative considera- 
tions that have no proper place in the consideration 
of fully litigated cases after a record has been made. 
See Samuel H. Sloan, Securities Exchange Act Re- 
lease No. 11376, p. 6, n. 24 (April 28, 1975), 6 
SEC Docket 772, 775-776; Haight & Company, 

44 SEC 481, 512-513 (1971), affirmed without 
opinion (C.A.D.C. June 30, 1971); 12/ Security 
Planners Associates, Inc., 44 SEC 738, 743-744 
(1971). See also First Detroit Securities Corpora- 
tion, Securities Exchange Act Release No. 10706 
(March 27, 1974), 3 SEC Docket 752, 753. As we 
said in Samuel H. Sloan, supra, 6 SEC Docket at 
776: ‘If respondents were assured that a trial could 
never result in a sanction more severe than the one 
suggested by our staff in settlement discussions, 
they would have little, if any, incentive to settle.’ 
An even more basic flaw in Lynch’s position is his 
implicit assumption that all respondents in a multi- 
respondent proceeding must be treated alike without 
regard to the facts and circumstances that differenti- 
ate one man’s case from another’s. A rule of that 
sort could only promote injustice. And there is no 
such rule. Cf. Butz v. Glover Livestock Commission 
Co., 411 U.S. 182, 187 (1973), citing with approval 


Hiller v. SEC, 429 F.2d 856, 858-859 (C.A. 2, 1970) 
and Diugash v. SEC, 373 F.2d 107, 110 (C.A. 2, 
1967).” 


But Schaefer has been in the securities business for over 
20 years, with a previously unblemished record. And this 
violation involved a single customer. Tht is relevant in 
assessing the quantum of remedial action called for by 
the public interest. Under all the circumstances, we con- 
clude that a 30-day suspension from association with 
any broker or dealer will have sufficient remedial effect. 


Vill. 
An appropriate order will issue. 13/ 


By the Commission (Chairman GARRET and Commis- 
sioners LOOMIS, EVANS and SOMMER); Commission- 
er POLLACK not participating. 


George A. Fitzsimmons 
Secretary 


1/ Section 17(a) of the Securities Act, Section 10(b) of 
the Securities Exchange Act, and our Rule 10b-5 under 
the latter section. 


2/ Our findings are based on an independent review of 
the record. We have also received briefs and heard oral 
argument. 


3/ There were 22 respondents in these proceedings. All 
but Schaefer and one other settled or defaulted. Baer- 
wald & DeBoer, itself a respondent, consented to the re- 
vocation of its broker-dealer registration. Baerwald & 
DeBoer, Securities Exchange Act Release No. 9273 
(August 2, 1971). 


4/ Baerwald & DeBoer bought 100,000 shares from Book- 
shelf, and Schneider and DeBoer each purchased 18,750 
shares from a selling shareholder. In January 1969, the 
firm sold its shares to its partners on a pro rata basis. 
Schaeffer, who knew of the firm’s interest in the com- 
pany and that Schneider was a director, purchased, in 

his wife’s name, 1,429 shares of restricted stock in what 
he described as an involuntary transaction — he was re- 
quired to buy the shares in order to maintain his partner- 
ship interest. 


5/ The administrative judge saw and heard the witnesses. 
We did not. Hence we give great weight to his conclusions 
about the credibility and the probative force of the testi- 
mony. See Universal Camera Corp. v. N.L.R.B., 340 U.S. 
474, 496 (1951): “The findings of the examiner are to 
be considered along with the consistency and inherent 
probability of testimony. The significance of his report, 
of course, depends largely on the importance of credi- 
bility in the particular case.” See also John R. Brick, 
Securities Exchange Act Release No. 11763, Investment 
Advisers Act Release No. 483, n. 22 (October 24, 1975), 
7 SEC Docket. We see no analogy between the instant 
case and such cases as John Pierce, 36 SEC 443 (1955), in 
which our study of the record led us to conclude that the 
hearing officer’s conclusions as to credibility were clearly 
erroneous. 
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6/ Securities and Exchange Commission v. Texas Gulf 
Sulphur, 401, F.2d 833, 849 (C.A. 2, 1968), cert. den. 
394 U.S. 976 (1969). 


1/ Ibid. 


8/ Compare SEC v. Shapiro, 494 F.2d 1301 (C.A. 2, 1974). 


9/ Securities Exchange Act Release No. 10174 (May 25, 
1973), 1 SEC Docket No. 18, p. 21. 


10/ 1 SEC Docket No. 18, p. 24. 


11/ Securities Exchange Act Release No. 11737, Invest- 
ment Advisers Act Release No. 481, no. 17 (October 15, 
1975), 7 SEC Docket at p. 


12/ A petition for certiorari was denied. 404 U.S. 1058 
(1972). 


13/ The exceptions to the initial decision are overruled 
or sustained to the extent that they gre inconsistent or 
in accord with our decision. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11767/October 24, 1975 


Admin. Proc. File No. 3-2783 

In the Matter of 

JACK SCHAEFER 

174 Rhododendron Drive 

Westbury, New York 

ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission’s opinion issued this day, 
it is 


ORDERED that Jack Schaefer be, and he hereby is, sus- 
pended from association with any broker or dealer for 
30 days; and it is further 


ORDERED that the aforesaid suspension become effective 
at the opening of business on November 17, 1975. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11768/October 24, 1975 


Admin. Proc. File No. 3-4486 
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In the Matter of the Application of 
CHARLES V. MERCER, JR. 

1705 Cedar Springs 

Dallas, Texas 


For Review of Disciplinary Action Taken by the 





NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 





T 
OPINION OF THE COMMISSION r 
REGISTERED SECURITIES ASSOCIATION — ' 
REVIEW OF DISCIPLINARY PROCEEDINGS - 
Violations of Rules of Fair Practice 
Inadequate Net Capital 


Parking of Securities 

Improper Use of Best Efforts Underwriting Proceeds 

Failure to Comply with Free-riding and Withholding 
Interpretation 

Purchases and Sales of Securities at Unfair Prices | 


-. sme atone ee ee a Oe 


Failure to Comply with Recordkeeping Require- 
ments 


Where president and majority stockholder of member 
of registered securities association was responsible for 
member's failure to comply with net capital require- 
ments, its transfer of securities to controlled accounts 
on month-end dates to conceal net capital position, 
failure to segregate customers’ funds properly during 
“best efforts” underwriting, withdrawal of other cus- 
tomers’ funds from segregated account, allocation of 
shares during public offering to accounts restricted by 
“free-riding and withholding” interpretation, agreement 
to repurchase part of publicly offered shares, purchases 
and sales of securities at unfair prices and failure to 
comply with recordkeeping provisions, association's 
findings that such conduct violated its rules of fair 
practice sustained, and review proceedings dismissed. 





Procedure Before Registered Securities Association 
Opportunity for Hearing 


Where applicant answered complaint and did not re- 

quest hearing but entered into settlement discussions 

with association’s staff, which lasted for some four 
months, he/d, committee’s refusal to grant postpone- 

ment of hearing ordered on eighteen days’ notice after 

such a long period had already elapsed and other re- 
spondents were involved was not improper, and appli- 

cant, who received a full hearing on review, was not 
treated unfairly. t 


APPEARANCES: 


Charles V. Mercer, Jr., pro se. 





Lloyd J. Derrickson and Frank J. Formica, for the Na- 
tional Association of Securities Dealers, Inc. 































lL. 
Charles V. Mercer, Jr., who was president and majority 
stockholder of a member of the National Association of 
Securities Dealers, Inc. (“NASD”), seeks review of dis- 
ciplinary action taken against him by the Association. 
The NASD censured Mercer, fined him $5,000, barred 
him from association with any member in any capacity 
and assessed costs. 


The NASD found that applicant had violated its Rule of 
Fair Practice in the following respects: 


1. He was responsible for his firm’s failure to comply with 
net capital requirements for month-end dates from Janu- 
ary through April 1972. 


2. He sought to conceal the true financial condition of his 
fism by causing it to sell securities to accounts he controll- 
ed just prior to month-end dates from February through 
April 1972 and then repurchase those same securities a few 
days later at the same prices. This practice, commonly re- 
ferred to as “parking,” 1/ resulted in the submission of 
inaccurate financial statements and net capital computa- 
tions to the NASD for the three months in question. 


3. He was responsible for his firm's failure properly to 
segregate money received from certain customers for the 
purchase of securities, for which the firm was an under- 
writer on a “best efforts” basis. Moreover, he withdrew 
funds received from other customers, which had been 
placed in a segregated account, and deposited them in the 
firm’s own account. 2/ 


4. He made a purported sale of approximately 3,000 
shares of the aforementioned offering to someone who 
agreed to resell them to the firm and who immediately 
did so. He thus withheld the shares in question from 
the public. Hence with respect to them, he breached his 
obligation to make a bona fide public offering. 


5. He sold 10,500 shares of that public offering to accounts 
restricted under the “free-riding and withholding” inter- 
pretation. 3/ 


6. He was responsible for his firm’s purchasing and selling 
securities for its own account at unfair prices. 


7. He was responsible for his firm’s having maintained an 
inaccurate stock position record and for overstatements of 
the firm’s cash balances and accounts receivable from cus- 
tomers in financial statements required by our rules under 
the recordkeeping provisions of the Exchange Act. 4/ 


Applicant admitted his violations at his hearing before the 
NASD’s Board of Governors, and does not dispute them 
here. 5/ We affirm the NASD’s findings of violations. 


i. 
Mercer claims that the NASD‘s District Committee rushed 
the matter to trial with unseemly haste and that this de- 
prived him of a fair hearing. He says that he was denied 
time to prepare his defense and that after a “point, the 
NASD became very arbitrary, rejecting all my requests for 
an extension.” But the record shows that after Mercer 


received the Association’s complaint he permitted a 
month to go by before he filed his answer. 6/ And 

when he did answer, he waived a hearing. Settlement dis- 
cussions between Mercer and the District Committee staff 
followed. 


Mercer was not the only respondent named in the District 
Committee’s complaint, There were others. And unlike 
Mercer, those other respondents asked for a hearing. Yet 
none was held while the settlement talks with Mercer 
were in progress. Not until after those settlement discus- 
sions had broken down was a hearing scheduled. By that 
time the complaint was four and a half months old. And 
three and a half months had gone by since Mercer had 
filed his answer. 


At the hearing, Mercer insisted that the 18-day period 

that had concededly elapsed between his receipt of notice 
thereof and the hearing itself was too short. Claiming that 
he had been unable to consult with either his lawyer or 

his accountant, he demanded an adjournment. The com- 
mittee then recessed for a few minutes to consider the 
matter. When it returned, it found that Mercer had left. Ob- 
serving that “his departure was without permission ... he 
was requested to stay,”” the District Committee’s Chair- 
man directed that the proceedings go forward. 


Six months later, Mercer had a de novo hearing before the 
Board of Governors. Yet he appeared there, as he appears 
here, without counsel. He explained: 


“| am appearing with no attorney. | don’t feel that 
this places me in a disadvantageous position ... [T] his 
is an NASD matter and | don’t feel like an attorney 

is actuaily required.” 


And though Mercer had insisted before the District Com- 
mittee that he absolutely had to have the aid of his ac- 
countant, then said to be unavailable because of the “tax 
season,” 7/ he did not bring the accountant with him to 
the Board of Governors. True, he did offer an exhibit pre- 
pared by the accountant. However, that exhibit, which was 
received in evidence, turned out to be of peripheral signi- 
ficance 8/ and scant probative force. 9/ 


Against this background, we see no substance to Mercer’s 
claim of unfairness. The five months that went by before 
the date on which the District Committee heard the 
matter were more than enough to enable Mercer to pre- 
pare his defense to this relatively simple case. It may be 
that he was not as well prepared for the hearing before 
the District Committee as he would have liked to be. 

But his own testimony shows that this unpreparedness, 
if any, stemmed from his refusal to take the proceedings 
seriously until after a hearing had been scheduled. 10/ 


We therefore hold that: 


(A) The District Committee was not obligated to delay 
the cases of the other respondents 11/ who wanted a 
hearing, merely because Mercer wanted more time in 
addition to the five months that he had already had. 12/ 
Nor was the District Committee required to hold two 
hearings (one for the respondents who were eager to go 
to trial without further delay and a later one for Mercer 
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alone at his convenience) in what was essentially a single 
case. Hence the District Committee did not err when it 
denied Mercer’s request for an adjournment. 


(B) Had the District Committee's refusal of the requested 
adjournment been erroneous, the error would have been 
harmless. The full, complete, and courteous de novo hear- 
ing that Mercer had before the Board of Governors makes 
this crystal clear. 13/ 


it. 
The penalties imposed by the Association are drastic. 14/ 
And so far as we can tell from the materials before us, 
Mercer was unassisted by counsel at any stage in the pro- 
ceedings. We have therefore reviewed the record with 
special care. Having done so, we find nothing therein that 
enables us to brand the penalties ‘excessive or oppres- 
sive.” 15/ 


Though he raises no real issue with respect to it, Mercer 
focuses entirely on the net capital phase of the case. He 
pays little heed to other aspects of the matter that we deem 
more significant. 16/ One of those other aspects, the con- 
version to the firm’s own use of customers’ monies that 
should have been kept segregated 17/, involved fraud. 18/ 
Another, unfair prices, 19/ obviously victimized the firm’s 
customers. 20/ These infractions are extremely serious 
and patently antithetical to the “high standards of com- 
mercial honor and just and equitable principles of trade” 
21/ that it is the NASD’s mission to promote. 22/ Hence 
we see no disproportionality between the severity of the 
penalties and the gravity of the offenses 23/ for which 
they were imposed. 24/ 


IV. 
An appropriate order will issue. 


By the Commission (Chairman GARRETT and Commis- 
sioners LOOMIS, EVANS and SOMMER); Commissioner 
POLLACK absent and not participating. 


George A. Fitzsimmons 
Secretary 


1/ Sec, e.g., Sumner B. Cotzin, Securities Exchange Act 
Release No. 10850 (June 12, 1974), 4 SEC Docket 420. 


2/ This conduct violated Rule 15c2-4 under Section 15(c) 
of the Exchange Act. 


3/ Under that interpretation, allocations of ““hot issues” 
to certain types of accounts are prohibited, absent speci- 
fied exceptions. 


4/ Rules 17a-3 and 17a-4 under Section 17(a) of the Ex- 
change Act. 


5/ The NASD also found Mercer responsible for a failure 
of supervision as to each of the infractions enumerated 
above. But we have held that “Where findings of sub- 
stantive violations are made against an individual who is 
an active participant in the misconduct involved, it is 
unnecessary to find him responsible for a failure of super- 
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vision with respect to the same misconduct.” Charles E. 
Marland & Co., Securities Exchange Act Release No. 
11065 (October 21, 1974), 5 SEC Docket 313, 315. 


6/ NASD complaints must normally be answered within 
10 business days after service. Here, however, the Associa- 
tion granted requests for extensions of time within which 
to answer. 


7/ The District Committee heard the matter in mid-April. 


8/ The exhibit went to the net capital issue. In its opin- 
ion, the Board of Governors gave it the short shrift it de- 
served. As the Board said: ‘[W] hile Mercer disputed the 
accuracy of the [Association’s] net capital computations, 
he did concede that even utilizing the figures he felt were 
correct, such still resulted in deficiencies for the periods 
in question.” 


9/ The accountant’s covering letter said in pertinent part: 
“Our computations were based solely on the information 

and data provided by you and were restricted to a review 

of your application of the rules for determining ‘net cap- 

ital’ ....°" When the Board of Governors asked Mercer why 
his accountant’s figures varied somewhat from those pre- 

pared from the firm's records by the District Committee's 
staff, he was unable to explain the differences. 


10/ The Director of the District Committee observed that 
“it is most unusual for the Association to wait five months 
after the filing of formal complaint before a hearing is 
held. The reason that we have waited for this long is al- 
most exclusively a result of allowing many weeks to elapse 
when Mr. Mercer had various meetings with the Staff for 
the purpose of a settlement .... In addition to that, the 
preponderance of the material in the complaint was taken 
from his own books and records. It is inconceivable that 
he could not present the defnese he has at this time.” 
Mercer replied: “Yes. Everything that Pete says, of course, 
is true. However, | did not know that they were going to 
schedule a hearing until the first of April [the hearing 

was held on April 17] . Had we arrived at an adequate 
understanding on a mutual acceptance of an offer of settle- 
ment, there would have been no basis for the additional 
time, ... and | just feel like that we really haven’t had 
enough time to prepare.” 


11/ Those other respondents were the firm itself, which 
was no longer under Mercer’s control at the time of the 
hearing, and Mercer’s successor as the firm’s majority stock- 
holder and executive vice president during Mercer’s tenure. 


12/ As the District Committee observed, Mercer had been 
apprised of the allegations at a conference held three 
months before the complaint actually issued. So he ac- 
tually had eight months to prepare his defense. The Dis- 
trict Committee’s opinion then commented that “‘it is 
inconceivable he could have pursued an Offer of Settle- 
ment over a period of months without being familiar with 
the Complaint which ... was extracted from records he 
provided the NASD Examiners.” With respect to Mercer’s 
claim that he needed more time so as to permit his account- 
ant to check the accuracy of the Association’s net capital 
computations, the District Committee quoted the follow- 
ing from the testimony of the other individual respondent 











F 
(. 
al 
oO 


— 


-~_ = ss» ee oh ee eee ae ae fo fa a ee. 











who had, as noted, served as the firm’s executive vice 
president during Mercer's presidency: 


“Your figures are accurate, because we have been back 
over them in preparing our defense ... and the record is 
clear; your figures are accurate. 


“| cant’t -- | don’t want to say anything against Mr. Mer- 
cer. He is not here, and | am not going to say anything 
against him. | don’t understand how anyone could ques- 
tion your figures, after having any kind of relationship 
with the books at all, which, after going over them, | 
have seen ... are accurate, and | am certain Mr. Mercer 
knows they are accurate.” 


13/ Compare Kong v. SEC, C.A. 9, Nos. 73-2405 and 
73-2646 (July 1, 1974) (unreported), affirming Anthony 
J. Amato, Securities Exchange Act Release No. 10265 
(June 29, 1973), 2 SEC Docket 90, where the court 
approved our holding in a situation comparable to this 
one that the District Committee’s denial of a continu- 
ance had not prejudiced the respondent who requested 
it and then went on to observe that ‘““The SEC found 
that there was no abuse of discretion nor prejudice to 
Bills since at the later hearing before the NASD‘s sub- 
committee, Bills had full benefit of counsel and testified 
at some length. Moreover, Bills had an opportunity to 
participate in the SEC’s de novo review of the NASD 
proceedings. We agree with the SEC that there was no 
prejudice.” See also L. B. Securities Corporation, 42 
SEC 885, 890 (1965). Cf. Sumner B. Cotzin, Securities 
Exchange Act Release No. 10850 (June 12, 1974), 4 
SEC Docket 420, 422, where we observed in another 
context that “Safeguards against possible unfairness 
arising from the informality of the NASD proceedings are 
abundant. Full review of District Committee decisions 
can be obtained from the NASD‘s Board of Governors. 
Beyond that Congress also provided for full review by us. 
Under ... the Exchange Act ... we must make our own 
findings as to the conduct of applicants seeking review 
of NASD action, determine whether such conduct vio- 
lated the NASD’s rules, and, if so, determine whether 
the sanctions imposed are excessive or oppressive having 
due regard to the public interest. This de novo review of 
the record followed by our independent decision as to 
the validity of the NASD‘s charges and sanctions dissi- 
pated such possibility of abuse as may inhere in the pro- 
cedures of which applicants complain”. (Footnotes 
omitted.) 


14/ Except for the fact that the fine could have been 
higher, they are as severe as they could possibly be. 


15/ That is the statutory test. It is now found in Section 
19(e)(2) of the Exchange Act. Prior to the Securities 
Amendments Act of 1975 (Public Law No. 94-29, approv- 
ed June 4, 1975) it appeared in Section 15A(h)(2) of 

that Act. 


16/ What is said in the text is not meant to condone the 
net capital violations. Nor should it be construed as a 
determination that they were of little consequence. And 
the resort to fictitious sales of securities to controlled 
accounts for the purpose of concea!ing the net capital 
violations was a serious deception. Compare Capital 





Securities Co., 43 SEC 758, 763 (1968): “’[T] he [net 
capital] violations ... involved placing investors in finan- 
cial jeopardy, and the ‘parking’ violations involved the 
deliberate use of a device to circumvent such rule and 
conceal its breach.” 


17/ The NASD found that $41,000, that should have been 
kept in the escrow account related to the best-efforts 
underwriting referred to earlier in this opinion, was “used 
... in the operations of the member for approximately five 
months before the amount was repaid to customers.” 


18/ As pointed out in n. 2 on p. 3, supra, this conduct 
violated our Rule 15c2-4 under the Exchange Act. And 
that rule is an antifraud rule. It reads: “It shall consti- 
tute a ‘fraudulent, deceptive or manipulative act or 
practice’ as used in Section 15(c)(2) of the Act, for any 
broker or dealer participating in any distribution of se- 
curities, other than a firm-commitment underwriting, 

to accept any part of the sale price of any security being 
distributed unless: 


(1) The money or other consideration received is promptly 
transmitted to the persons entitled thereto; or 


(2) If the distribution is being made on an ‘all-or-none’ 
basis, or on any other basis which contemplates that pay- 
ment is not to be made to the person on whose behalf the 
distribution is being made until some further event or 
contingency occurs, (A) the money or other consideration 
received is promptly deposited in a separate bank account, 
as agent or trustee for the persons who have the beneficial 
interests therein, until the appropriate event or contin- 
gency has occurred, and then the funds are promptly trans- 
mitted or returned to the persons entitled thereto, or (B) 
all such funds are promptly transmitted to a bank which 
has agreed in writing to hold all such funds in escrow for 
the persons who have the beneficial interests therein and 
to transmit or return such funds directly to the persons 
entitled thereto when the appropriate event or contingen- 
cy has occurred.” 


19/ Thirty-five transactions were involved. The markups 
and markdowns ranged as high as 9.6%. 


20/ Hence we cannot agree with the statement in Mer- 
cer’s brief that “No member of the public ... lost one cent 
during the period in question.” It appears to us that the 
members of the public who were charged unfair prices 
certainly did lose and that those losses were far more than 
one cent. 


21/ Article \11, Section 1 of the Association’s Rules of Fair 
Practice reads: ““A member, in the conduct of his business, 
shall observe high standards of commercial honor and just 
and equitable principles of trade.” 


22/ See National Association of Securities Dealers, Inc., 
5 SEC 627, 631-632 (1939); National Association of Se- 
curities Dealers, Inc., 17 SEC 459 (1944). 


23/ We do not overlook Mercer's plea in mitigation that 
“While some errors were committed, it was mainly be- 

cause | did not have sufficient knowledge of compliance 
and each situation was always corrected when advised.” 
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We have two difficulties with this position. The first 
stems from the fact that the NASD had on a prior occa- 
sion found it necessary to sanction Mercer for unfair 
prices. NASD District No. 6, Complaint No. TEX-198 
(August 16, 1972). The second is that Mercer was the 
firm’s president. By virtue of that position he was re- 
sponsible for seeing to it that the firm met all appli- 
cable regulatory requirements. See William H. Prince, 
Securities Exchange Act Release No. 11680 (Septem- 
ber 25, 1975), 7 SEC Docket 931, 932. 


24/ Mercer says that he believes “the bar to be an emo- 
tional feaction on the part of the Local Committee be- 
cause | was uncooperative at the first hearing.” But this 

is sheer surmise. And the decision that we review here is 
that made by the Board of Governors, not the one reached 
by the District Committee. Nothing in the transcript of 
the proceedings before the Board of Governors or in that 
body’s opinion tends to suggest that the Board took um- 
brage at Mercer’s decision to refrain from participating in 
the proceedings before the District Committee. Hence the 
question of whether it would have been proper or im- 
proper for the Association to view Mercer’s behavior at 
the District Committee level as an aggravating factor is 
not presented. And we do not reach it. 
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In the Matter of the Application of 
CHARLES V. MERCER, JR. 

1705 Cedar Springs 

Dallas, Texas 


For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
INC. 


ORDER DISMISSING REVIEW PROCEEDING 


On the basis of the Commission’s opinion issued this day, 
it is 


ORDERED that this review proceeding be, and it hereby 
is, dismissed. 


By the Commission. 


George A. Fitzsimmons - 
Secretary 
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Admin. Proc. File No. 3-3668 
In the Matter of 

COTZIN, WOOLF & COMPANY 
340 Main Street 

Worcester, Massachusetts 
(8-16029) 

ALEXANDER H. WOOLF 
OPINION OF THE COMMISSION 


BROKER-DEALER PROCEEDINGS 





Grounds for Remedial Action 


Sale of Unregistered Securities 
Fraud in Sale of Securities 
Improper Maintenance of Proceeds of Offering 
Injunction 
Failure to Comply with Net Capital, Credit 
Extension, Recordkeeping and Reporting 
Requirements 


Where registered broker-dealer and its partner pur- 

ported to subdivide single option to purchase securi- 
ties into warrants, and sold such nonexistent war- 
rants to customers in violation of the Securities Act's 
registration provisions; failed to disclose to customers 
that no warrants could de delivered; did not maintain 
properly the proceeds of an underwriting in contra- 
vention of Commission’s rule and representation in 
offering circular; had been enjoined from violation 
of various provisions of securities acts; and failed to 
comply with net capital, creditextension, recordkeep- | 
ing and reporting requirements, held, in view of ser- | 
ious violations and respondents’ prior history of mis- 

conduct, in public interest to revoke.firm’s registra- 

tion and bar partner from association with any broker 

or dealer. 
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APPEARANCES: 


Richard M. Phillips and Alan J. Berkeley, of Hill, Christo- 
pher and Phillips, for respondents. 


Arthur F. Carr and Willis H. Riccio, of the Boston Regional 
Office of the Cornmission, for the Division of Enforcement. 


Cotzin, Woolf & Company (“registrant”), a registered 
broker-dealer, and Alexander H. Woolf, now its sole pro- 
Pprietor, appeal from the adverse decision of an adminis- 
trative law judge. Respondents have stipulated to most 

of the violations found by the hearing officer. The main 
question presented is whether the sanctions are too severe. 


VIOLATIONS RELATING TO PARADOX WARRANTS 


In accordance with respondents’ stipulation, the hearing 
officer concluded that, in connection with the offer and 
sale of so-called ““warrants” of Paradox Production Corp., 
respondents willfully violated antifraud 1/, registration 2/ 
and recordkeeping provisions 3/ of the securities acts. 
Those conclusions and the law judge’s findings as to the 


























factual context out of which they arose are not challenged 
on review. The findings are summarized below. 


In August 1971, a customer, Mr. C., placed orders with 
registrant for 125,000 shares of Consolidated Virginia 
Mining Corp. (““CVM”) stock for a total purchase price 

of some $250,000. Ten thousand of the shares were pur- 
chased in the name of Mr. Z, a nominee. Mr. C paid part 

of the purchase price and agreed to pay the balance, about 
$200,000, on delivery of the stock to a bank designated 

by him. But when registrant presented its drafts to the bank 
they were not honored. And, in the interim, the Canadian 
Stock Exchange delisted CVM and all trading in the stock 
stopped. Registrant was left with a large quantity of 

stock it could not sell. 


Woolf and Sumner B. Cotzin, then partners in registrant, 4/ 
met with Mr. C who stated that he was unable to make pay- 
ment. Instead, at the request of Cotzin and Woolf, he 

issued six personal notes coming due monthly over a six- 
month period. And he stated that, as security for the notes, 
he would assign his “free and clear” option to purchase 
92,500 shares of Paradox common stock. 


Cotzin and Woolf knew that Mr. C had invested over $1 
million in Paradox. And they examined the company’s 
latest annual report which confirmed the fact that he had 
the option which he described, exercisable until 1980. 
However, they did not obtain the option itself, but simply 
accepted a letter from Mr. C purporting to transfer his 
rights in the option to registrant. 


In an effort to solve the net capital problems caused by Mr. 
C’s default, Cotzin and Woolf personally borrowed $130,- 
000 from a bank and placed $127,803 of that amount in 
the accounts of Mr. C and Mr. Z. Registrant’s blotter and 
customer ledger cards for those individuals were posted to 
reflect payments of $107,606 by Mr. C and $20,197 by 

Mr. Z. 


On or about September 27, 1971, Mr. C defaulted on the 
first note due. At that point, Cotzin and Woolf decided 

to sell the Paradox option to their customers. They pur- 
ported to subdivide the option into interests they called 
“warrants.” Then, from October 20 through October 29, 
1971, registrant sold 92,500 Paradox “warrants” to cus- 
tomers in 36 “dual agency” transactions. In each instance, 
the sale was made for the account of Mr. C. It was recorded 
as such on Mr. C’s customer ledger card, and his account 
was credited with the proceeds which were then applied 
to reduce his indebtedness to registrant. From October 22 
through November 30, 1971, registrant handled 32 re- 
sales of Paradox “‘warrants” on behalf of customers. 


Respondents began their sale of Paradox warrants without 
having made any attempt to ascertain whether or not the 
option transferred to them was assignable or marketable. 
All they had was Mr. C’s statement that the option was 
“free and clear.” In fact, the option instrument, which 
Cotzin and Woolf never bothered to obtain, specified pre- 
conditions to any transfer, and contained Mr. C’s agree- 
ment that the option and the shares issuable upon its ex- 
ercise were being acquired “for investment and not with a 
view to any distribution or public offering thereof within 
the meaning of the Secuirities Act of 1933.” 5/ 


The sales of the so-called “warrants” clearly violated 
registration provisions. Respondents were negligent in 
the extreme in not heeding the warning signs that were 
clearly visibie. Even apart from the terms under which 
the option was issued, which they did not attempt to as- 
certain, and the facts that the option emanated from 

the issuer and had never been registered, respondents 
should have known that Mr. C was probably a controlling 
person of Paradox. Hence they should have been aware 
that his option could not be transferred without violating 
the registration provisions of the Securities Act. As noted 
above, Woolf knew of Mr. C’s large investment in Para- 
dox. And the very annual report on which respondents 
relied to verify the existence of the option was issued 
over Mr. C’s signature as vice-president. That report also 
stated that Mr. C was a director of Paradox. At the very 
least, these facts, which must have been known to re- 
spondents, should have caused them to refrain from any 
distribution until definitive information had been ob- 
tained. 


But respondents were more interested in recouping their 
losses. Cotzin was specifically advised by the secretary of 
Paradox, on or about November 12, 1971, that Mr. C’s 
option was unregistered and unmarketable. Yet registrant 
containued to distribute the so-called “warrants” until the 
end of November. 


Respondents also violated antifraud and recordkeeping 
provisions. They failed to disclose to customers that re- 
gistrant was unable to deliver any “warrants,”” — that 
there was only a single option to purchase Paradox shares 
which had never even been properly assigned to it. And, 
as Cotzin conceded, the recordkeeping entries involved in 
respondents’ transactions with Mr. C and their aftermath 
were false. The entries made tended to dissociate Mr. C’s 
purchase of CVM stock from the sale of the Paradox war- 
rants. Despite the fact that this Commission's investigators 
were able to determine what actually happened, the entries 
made in registrant's records were clearly improper. 


VIOLATIONS IN CONNECTION WITH MAY LEE 
OFFERING 


In 1972, registrant was underwriter of a Regulation A 
offering of 200,000 shares of common stock of May Lee 
Import-Export Corporation on a “best efforts, three- 
fifths or none” basis. The underwriting agreement pro- 
vided that, unless 120,000 shares were sold within 60 
days, 6/ the offering would terminate and the funds of 
all subscribers would be returned. The offering circular 
stated: 


“Until completion of the offering, all funds received 

will be deposited in a special bank account entitled, 

‘Cotzin, Woolf & Co. as Trustee for the Subscribers 

of May Lee Import-Export Corporation Common 

Stock’, at Chemical Bank, 20 Pine Street, New York, 
* New York.” 


Registrant began receiving money from subscribers on 
February 1, 1972 and continued to do so until February 
29. However, no deposits were made in the special bank 
account until February 22. At various times throughout 
the month, monies received in connection with the offering 
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were commingled with funds of registrant. And on only 
three occasions during the month was the amount of 
registrant's available cash equal to or greater than the 
sums received from May Lee subscribers. 


Respondents do not dispute these facts or the hearing 
officer’s conclusion, based on their stipulation, that 
registrant, willfully aided and abetted by Woolf, willfully 
violated Section 15(c)(2) of the Securities Exchange Act 
and Rule 15c2-4 thereunder. Under that rule, it is a 
“fraudulent, deceptive or manipulative act or practice” 
if funds such as those paid in by the May Lee subscribers 
are not promptly deposited by the underwriter “‘in a 
separate bank account, as agent or trustee for the persons 
who have the beneficial interests therein, until the appro- 
priate event or contingency has occurred.” 


Respondents do dispute the hearing officer’s conclusion 
that, in light of the representation made in the offering 
circular, they violated additional antifraud provisions 

of the securities acts. Moreover, Woolf argues that if 
there were such additional violations, he was not respon- 
sible for them. 


We agree with the hearing officer that registrant, willfully 
aided and abetted by Woolf, willfully violated the anti- 
fraud provisions of the Section 17(a) of the Securities 

Act and Section 10(b) of the Securities Exchange Act and 
Rule 10b-5 thereunder. The clear import of the affirma- 
tive representation made in the offering circular was that, 
until completion of the offering, subscribers’ funds would 
at all times be kept segregated from those of registrant, and 
protected by deposit in a special bank account. Since those 
funds were not so treated, that representation was fraudu- 
lent. And it does not matter that respondents “‘did not in- 
tend to deceive or injure anyone.” It is well established 
that, in broker-dealer proceedings under Section 15(b) of 
the Exchange Act, a finding of willful violation need not 
be based on an intention to violate the law. 7/ 


The record does not support Woolf's contention that Cotzin 
was solely responsible for handling the funds of May Lee 
subscribers. Woolf, not Cotzin, was the partner in charge 
of registrant’s underwriting activities. He did not testify 
that he had no responsibility for deposit of the May Lee 
funds. Instead, he merely stated that he and Cotzin 
thought “‘the money [only] had to be in the special 
account at the closing.”” And respondents, in their brief 
to the hearing officer, admitted that “the failure to [de- 
posit the May Lee funds in a special bank account] re- 
sulted ... from inadvertence on the part of Cotzin and 
Woolf.” 


OTHER VIOLATIONS AND INJUNCTION 

Respondents do not challenge the hearing officer’s find- 
ings, based on their stipulation, that registrant, willfully 
aided and abetted by Woolf, willfully violated: 

1. Section 7(c)(1) of the Exchange Act and Regulation T 
promulgated thereunder by the Board of Governors of the 
Federal Reserve System in that registrant improperly ex- 
tended credit to customers; 


2. Section 15(c)(3) of the Exchange Act and Rule 15c3-1 
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thereunder in that registrant conducted business in viola- 
tion of net capital requirements; 


3. Section 17(a) of the Exchange Act and Rule 17a-3 
thereunder in that registrant failed to make accurately 
and keep current certain books and records; and 





4. Section 17(a) of the Exchange Act and Rule 17a-11 
thereunder in that registrant failed to give this Commis- 
sion telegraphic notice of its net capital and recordkeeping m 
deficiencies, and to file required reports of its financial 


us 
condition and the steps being taken to correct its record- w 
keeping problems. th 
| 
fe 
On February 25, 1972, the United States District Court | 1 
for the District of Massachusetts permanently enjoined , 
respondents, pursuant to their consent, from violations Ir 
of registration, antifraud, credit extension, net capital, 
recordkeeping and reporting provisions of the securities 
acts. 8/ 
$ 
PUBLIC INTEREST | F 
{ 


The hearing officer concluded that registrant's broker- 

dealer registration should be revoked. He also concluded 

that Woolf should be barred from association with any 

broker or dealer except that, after two years, he could 

apply to the Commission for permission to become so | 
associated in an adequately supervised position. | 


Respondents argue that these sanctions are too severe. 
They point out that they incurred large losses at the hands 
of Mr. C, that he misled them as to the transferability of 
his option 9/ and that all of the warrant transactions were 
ultimately cancelled so that no customer lost any money. 
They further, assert, among other things, that the regis- 
tration violations resulted from “‘their lack of knowledge 
and sophistication,” that Cotzin, not Woolf, had primary 
responsibility for the operational aspects of registrant's 
business, and that they have already suffered from the 
adverse publicity and financial burden resulting from 
these proceedings. 





All of the factors cited by respondents were considered 

by the hearing officer. We agree with his conclusion that, 
although respondents were misled by Mr. C, they can hard- 
ly be absolved of blame in connection with their activities 
involving the Paradox “warrants.” As the law judge stated: 


**.. [I] n the Paradox situation Respondents clearly 
placed their own interest above that of their clients 
and sought to bail themselves out of a bad situation 
at their clients’ expense.” 


The fact that purchasers of Paradox warrants were made 
whole after respondents’ attorney had discussed the matter 
with our staff, which was then conducting an investigation 
of the Paradox affair, is of little mitigative weight. 10/ 


We are unable to conclude that the sanctions imposed by 
the hearing officer should be modified. Respondents en- 
gaged in serious and extensive violations of the securities 
acts. And this is not the first time that they have been dis- 
ciplined by regulatory authorities. The National Associa- 
tion of Securities Dealers, Inc. (“NASD”) has sanctioned 



















them twice for violations of its Rules of Fair Practice. 11/ 
in 1974, we affirmed the NASD’‘s finding that Woolf en- 
gaged in a transaction designed to conceal from regulatory 
authorities the fact that his firm was operating in viola- 
tion of net capital requirements. 12/ And in 1975, the 
NASD found that respondents had violated its free-riding 
and withholding interpretation. On 18 occasions when 
registrant was a member of the underwriting or selling 
group for a new issue of securities which rose to an im- 
mediate premium in the aftermarket, Woolf and Cotzin 
used the account of a friend of Woolf to acquire shares 
which they quickly sold at a profit. The NASD also found 
that, on four occasions, respondents and Cotzin furnished 
false answers in reply to NASD free-riding questionnaires. 
13/ 


In light of the foregoing, we are not disposed to be lenient. 
An appropriate order will issue. 


By the Commission (Chairman GARRETT and Commis- 
sioners LOOMIS, EVANS and SOMMER); Commissioner 
POLLACK not participating. 


George A. Fitzsimmons 
Secretary 


1/ Section 17(a) of the Securities Act and Section 10(b) 
of the Securities Exchange Act and Rule 10b-5 there- 
under. 


2/ Sections 5(a) and 5(c) of the Securities Act. 


3/ Section 17(a) of the Exchange Act and Rule 17a-3 
thereunder. Woolf was found to have willfully aided and 
abetted registrant's violations of these provisions. 


4/ Cotzin, a respondent in these proceedings, was barred, 
pursuant to his consent, from association with any broker, 
dealer, investment adviser or registered investment com- 
pany. Securities Exchange Act Release No. 10132 (May 1, 
1973), 1 SEC Docket No. 14 at p. 2. 


5/ The option was issued by Paradox on January 2, 1970 
and signed on its behalf by Mr. C. 


6/ This period could be extended for an additional 60 
days if registrant and May Lee agreed. 


7/ See, e.g., Tager v. SEC, 344 F.2d 5, 8 (C.A. 2, 1965). 
8/ Civil Action, File No. CA72-647-F. 


9/ Respondents complain that the administrative judge, 
by refusing to allow them to question a staff investigator 
regarding a pending investigation of Mr. C, improperly 
curtailed their effort to show that they were “the victims 
of a criminal conspiracy.” Aside from the confidential 
nature of the material sought, the law judge properly con- 
cluded that it was unnecessary to these proceedings. That 
Cotzin and Woolf had been misled by Mr. C was undis- 
puted. Further evidence of wrongdoing on Mr. C’s part 
would have been merely cumulative. 


10/ See Richard K. Fudge, 30 SEC 334, 338-39 (1949). 


11/ Respondents’ complaint that the hearing officer im- 
properly admitted into evidence and considered the 
NASD’‘s actions before they became final is now moot. 
Both of the actions in question have now become final. 


12/ Sumner B. Cotzin, Securities Exchange Act Re- 
lease No. 10850 (June 12, 1974), 4 SEC Docket 420. 


13/ NASD District No. 13, Complaint No. B-283. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11769/October 24, 1975 


Admin. Proc. File No. 3-3668 
In the Matter of 


COTZIN, WOOLF & COMPANY 
340 Main Street 

Worcester, Massachusetts 
(8-16029) 


ALEXANDER H. WOOLF 
ORDER IMPOSING REMEDIAL SANCTIONS 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that the registration as a broker and dealer 
of Cotzin, Woolf & Company be, and it hereby is, revoked; 
and it is further 


ORDERED that Alexander H. Woolf be, and he hereby is, 
barred from being associated with any broker or dealer 
with the proviso that, after two years, he may apply to 
the Commission for permission to become so associated 
in a position in which he will receive adequate supervision. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11770/October 29, 1975 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY MIDWEST CLEARING CORPORATION 


(File No. SR-MCC-75- 2 


The Midwest Clearing Corporation submitted on October 
24, 1975 a proposed rule change under Rule 19b-4 to ex- 
pand its services to its members to include the trade record- 
ing, comparison, and settlement of over-the-counter securi- 
ties. 
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Publication of the submission is expected to be made in 
the Federal Register during the week of November 3, 
1975. Interested persons are invited to submit written 
data, views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
submissions should file six copies thereof with the Sec- 
retary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington. 
D. C. 20549. Reference should be made to File No. 
SR-MGC-75-2. 


Copies of the submission and of all written comments 
will be available for inspection at the Securities and 
Exchange Commission’s Public Reference Room, 1100 
L Street, N. W., Washington, D. C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market Regula- 
tion, pursuant to delegated authority. 


’ 
George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11771/October 29, 1975 


The Securities and Exchange Commission announced the 
termination of the suspension of trading in the common 
stock of BBI, Inc. (“BBI’’) effective midnight (EST) on 
October 30, 1975. 


The Commission initiated the suspension of trading on 
May 24, 1973 at the request of the company in view of the 
inadequacy of public information concerning the resigna- 
tion of certain top-level officers of BBI, the installation of 
new management of BBI, and certain other matters. 


The Commission on September 26, 1975 approved the 
application of the American Stock Exchange, Inc. to strike 
BBI’s securities from listing and registration (see Securities 
Exchange Act of 1934 Release No. 11686). 


BBI has not filed with the Commission any periodic reports 
since it filed on November 22, 1974 its 8-K for the month 
of October, 1974. The company at this time is delinquent 
in filing its annual and quarterly reports required to be 
filed with the Commission. The company has informed the 
Commission that it has discharged the transfer agent for 

its securities and that the company may be forced into 
liquidation under Chapter X of the Bankruptcy Act if its 
creditors press their claims. In addition, present manage- 
ment intends to proceed with the orderly long term liquid- 
ation of both its liabilities and assets. 


The Commission cautions broker-dealers, shareholders, and 
Prospective purchasers that they should carefully consider 
the foregoing information along with all other currently 
available information and any information subsequently 
issued by the company. 
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Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no quo- 
tation may be entered unless and until they have strictly 
complied with all of the provisions of said rule. If any 
broker or dealer has any questions as to whether or not he 
has complied with said rule, he should not enter any quo- 
tation but immediately contact the staff of the Division 


of Enforcement in Washington, D. C. If any broker or deal- 


er is uncertain as to what is required by Rule 15c2-11, he 
should refrain from entering quotations relating to the 
securities in question until such time as he has familiarized 
himself with said rule and is certain that all of its provi- 
sions have been met. If any broker or dealer enters any 
quotation which is in violation of said rule, the Commis- 
sion will consider the need for prompt enforcement ac- 
tion. 





SECURITIES EXCHANGE ACT OF 1934 
Release Na. 11772/October 29, 1975 


NOTICE OF APPLICATIONS FOR EXEMPTIONS 
FROM REGISTRATION AS SECURITIES INFOR- 
MATION PROCESSORS 


Notice is hereby given that Quotron Systems, Inc. 
(“Quotron”), P. C. Service Corp. (“Service Corp.”’), and 
Bunker Ramo Incorporated (“Bunker Ramo”) have ap- 
plied, pursuant to Section 11A(b)(1) of the Securities 
Exchange Act of 1934 (the ““Act’’), 15 U.S.C. 78k-1(b) 
(1), for exemptions from registration as securities infor- 
mation processors. Quotron, Service Corp., and Bunker 
Ramo were identified in Commission Release No. 34- 
11673 (September 23, 1975) as parties which each 
appear to be performing the functions of a securities 
information processor on an exclusive basis on behalf 
of a national securities exchange or registered securities 
association. Section 11A(b)(1) of the Act requires the 
registration by December 1, 1975, of each securities in- 
formation processor which is an exclusive processor 
within the definition of Section 3(a)(22)(B) of the Act. 


While Section 11A(b)(3) of the Act requires the Commis- 
sion, only upon the filing of an application for registra- 
tion, to publish notice of the filing, the Commission be- 
lieves it is desirable also to give notice of these applica- 
tions for exemptions from registration so that interest- 
ed persons may be afforded an opportunity to submit 
written data, views and arguments concerning such ap- 
plications. Accordingly, copies of the applications for 
exemptions by Quotron, Service Corp. and Bunker Ramo 
are available for public inspection in the Commission’s 
Public Reference Room at 1100 L Street, N. W., Wash- 
ington, D. C. 20549. 


All persons interested in submitting written data, views 
and arguments concerning these applications should sub- 
mit them in triplicate to George A. Fitzsimmons, Sec- 
retary, Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D. C. 20549 not later than 
November 19, 1975. Comments should address whether 
the grant of any such exemption from registration would 


























be consistent with the public interest, the protection of 
investors, and the purposes of Section 11A of the Act, 
including the maintenance of fair and orderly markets 
in securities and the removal of impediments to and per- 
fection of the mechanism on a national market system. 
Comments should also address whether the grant, or 
failure to grant, any such exemption would impose any 
bruden of competition not necessary or appropriate in 
furtherance of the purposes of the Act. All communica- 
tions should refer to File No. S7-597 and will be avail 
able fof public inspection in the Commission’s Public 
Reference Room. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11773/October 24, 1975 


Admin. Proc. File Nos. 3-2156 and 3-2157 
In the Matters of 

ARTHUR LIPPER CORPORATION 

140 Broadway 

New York, New York 

(813182) 

ARTHUR LIPPER, Ill 


10S, LTD. (S.A.) 
Geneva, Switzerland 


INVESTORS PLANNING CORPORATION OF 

AMERICA 

(now known as CIP, Inc.) 

New York, New York 

(8-12374) 

OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 
Grounds for Remedial Sanctions 
Recapture by Affiliate of Commissions on Investment 
Company Portfolio Transactions Through Give-Ups 
from and Reciprocal Arrangements with Unaffiliated 
Broker-Dealers 


Receipt of Money in Connection with Investment 
Company Portfolio Transactions 


Over-the-Counter Give-Ups 


Conflict of Laws — International Law 


Where manager of unregistered off-shore investment 
companies selected to execute companies’ over-the- 


counter portfolio transactions broker who paid portion 
of commissions on such business to manager's subsidi- 
ary, held, manager, aided and abetted by broker, vio- 
lated Section 10(b) of the Securities Exchange Act and 
Rule 16b-5 thereunder; and gravity of misconduct re- 
quired that registrantion of broker be revoked and 
that manager be barred. 


Where Securities Exchange Act's antifraud provisions 
were violated in connection with portfolio transac- 
tions of unregistered off-shore investment companies 
executed in the United States, and where the viola- 
tors were registered broker-dealers, he/d, United 
States has jurisidction to take remedial action. 


Receipt by Affiliate of Compensation in Connection 
with Purchase and Sale of Investment Company 
Property 


Deficient Investment Advisory Contract 


Misstatements in Prospectuses, Proxy Material and 
Other Documents 


Where registered broker-dealer who was mutual 
fund’s principal underwriter and investment adviser 
procured for itself rebates of fund’s brokerage com- 
missions from unaffiliated brokers without render- 
ing any brokerage services in return therefor, held, 
such broker-dealer and its unregistered corporate 
parent violated or aided and abetted violations of 
Securities Exchange Act's antifraud provisions and 
of Sections 17(e)(1), 15(a)(1), 20(a), and 34(b) of 
the Investment Company Act and also of Rule 20a-1 
under the Investment Company Act. 


APPEARANCES: 


Allan F. Conwill, of Willkie, Farr & Gallapher, John A. 
Dudley, of Sullivan & Worcester, and Howard S. Klotz, 
for Arthur Lipper Corporation and Arthur Lipper, III. 


Calvin H. Cobb, Jr., Robert M. Goolrick, Edmund B. 
Frost, and W. John Amerling, of Steptoe & Johnson, for 
10S, Ltd. (S.A.) and Investors Planning Corporation of 
America. 


Stanley Sporkin, Marvin E. Jacob, Robert M. LaPraae, 
Joanne Leveque and Robert L. Anthony, for the Division 
of Enforcement of the Commission. 


1. INTRODUCTION 


This case is about the once vast international financial 
complex controlled by IOS, Ltd. (S.A.) (“10S”). 1/ 

More specifically, it is about 1OS’s handling of the large 
volume of brokerage business generated by the enormous 
pools of other people’s money under its management and 
about the way in which IOS used that brokerage business 
to serve its own interests rather than those of the investors 
who had entrusted their savings to it. The transactions in 
question were executed in the over-the-counter market 
and on the New York Stack Exchange. 


In 1967 and 1968, the period involved in this case, brokers 
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executed all stock exchange orders at fixed rates. These 
rates varied with the price per share of the security. But 
the commission was calculated on a per share basis. The 
commission on an order for 10,000 shares of a given 
stock was exactly 100 times that on an order for 100 
shares of the same stock. Brokers found it profitable and 
were eager to handle transactions for investment compan- 
ies and other institutional customers because the cost of 
handling large orders did not increase proportionately with 
the commissions they were obligated to charge. This was 
so much the case that brokers were willing and anxious 

to execute large institutional orders for substantially less 
than the fixed minimum commission rate. Since the com- 
mission could not be reduced, brokers were willing, at the 
customer’s direction, to pay over part of the commission 
to other brokers within the rules of the stock exchange. 
Thus, large institutional investors had substantial amounts 
of so-called “excess brokerage”’ (i.e., that portion of the 
commission that the executing broker was willing to give 
up) at their disposal. 2/ 


ll. THE ADMINISTRATIVE LAW JUDGE’S INITIAL 
DECISIONS 


The administrative law judge before whom the hearings 
were held concluded that: 


1. Brokers who executed transactions for, and who there- 
fore received commissions from, members of the complex 
of mutual funds managed by !OS 3/ surrendered portions 
of those commissions to an IOS subsidiary known as In- 
vestors Planning Corporation of America (“IPC”). 4/ This 
was done at IOS’s direction. 


2. Neither |OS nor IPC 5/ rendered any brokerage services 
to the funds in whose commission disbursements they 
shared. 


3. The money surrendered by the executing brokers to the 
10S respondents belonged in equity and good conscience to 
the funds out of whose commissions it came. When the 

10S respondents appropriated that money for themselves, 
they breached their fiduciary duties to the funds under 
their management. This breach of duty and the failure to 
disclose it to actual and prospective investors in those funds 
were in willful violation of Section 10(b) of the Securities 
Exchange Act and Rule 10b-5 thereunder. 


4. Fund of America, Inc. (““FOA”) was registered with us 
as an investment company under the Investment Company 
Act. When the IOS respondents took a portion of that 
fund’s excess brokerage, they violated various provisions 
of the Investment Company Act. 


5. The 1OS respondents’ violations were serious. It is in 
the public interest to bar IOS itself from association with 

a broker or dealer. But IPC’s situation is different. It is no 
longer controlled by or affiliated with 1OS. Since its wrong- 
doing stemmed from its former relationship to IOS, a nine- 
month suspension of IPC’s broker-dealer registration is 
enough to satisfy the public interest. 


6. Arthur Lipper Corporation (“Lipper Corp.’”’), a New 


York City broker-dealer, and, during the relevant period, 
a New York Stock Exchange member firm and also a 
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member firm of other domestic securities exchanges regis- 
tered with this Commission under the Securities Exchange 
Act, was organized to handle the large brokerage business 
for 1|OS-managed funds. Substantial portions of the com- 
missions received from such business were surrendered to 
IPC. Thus, the Lipper firm was a knowing participant in 
the IOS respondents’ fraudulent scheme. And so was its 
founder, president and controlling stockholder, Arthur 
Lipper, I11. Lipper and his firm 6/ willfully aided and 
abetted some of the IOS respondents’ violations of Section 
10(b) of the Exchange Act and Rule 10b-5 thereunder. 


7. It would be in the public interest to suspend the Lipper 
firm from effecting transactions in the over-the-counter 
market for twelve months. During that period, Lipper him- 
self should be suspended from association with any broker 
or dealer. 


An independent review of the record leads us to agree 
with the administrative law judge’s analysis. 7/ We are 
also in accord with his view that it is in the public interest 
to preclude IOS from associating itself with brokers or 
dealers in the future. But we see no need at this juncture 
for remedial action against IPC. And we also disagree with 
the administrative law judge about the nature of the sanc- 
tions against the Lipper respondents called for by the pub- 
lic interest. As to that, we agree with our staff that suspen- 
sion is not enough and that the Lipper respondents ought 
to be barred from the securities business. 


Our reasons for so holding are stated below. 
iil. THE 10S COMPLEX 


During the 1950's and the 1960's, the basic trend in the 
American equity securities markets was upward. In those 
years, the American mutual fund industry grew dramati- 
cally. 8/ These developments led foreign investors to 
take a favorable view of American mutual funds, and fa- 
cilitated the sale of their shares abroad. 


1OS capitalized on this market. 9/ It did so by means of 
the so-called “off-shore fund.”” That involved the formation 
by !OS of investment companies in countries other than 
the United States. 10/ Those entities sold their shares 
outside the United States. But they invested the proceeds 
largely or wholly in United States securities, using our 
securities markets to do so. |OS created off-shore funds, 
managed them after their creation, and sold their shares 

in many countries. 


During the period of concern to us here, |OS, a Panamanian 
corporation that maintained its principal offices in Switzer- 
land, controlled IPC, a large New York City-based United 
States broker-dealer registered as such under the Exchange 
Act. IPC had little or no general securities business. Its pri- 
mary activity was the retail sale of mutual fund shares to 
Americans here in the United States. Like many other 
mutual fund retailers, IPC sold the public shares in many 
different mutual funds. But it had nothing whatever to do 
with the management of those funds. 


IPC, however, was more than a mere retailer of shares in 
mutual funds that were managed by others. It also had its 
own “in-house” fund for which IPC acted as investment 











































adviser and principal underwriter. This fund was FOA, 
corporation organized under New York law. There was 
nothing “off-shore” about FOA. It was just another do- 
mestic mutual fund. Like hundreds of similar funds, it 

was subject to the Investment Company Act and registered 
with us under that statute as an open-end investment com- 
pany. 


IPC’s domestic mutual fund retailing operation was much 
older than 10S. In April 1965, 1OS bought a controlling 
interest in IPC’s going (albeit then unprofitable) retail 
mutual fund business. 11/ After that, OS naturally 
wanted to make IPC profitable. One way of doing this 
was to build up IPC’s captive fund, FOA. 


As a mere merchandiser of shares in mutual funds controll- 
ed by others, IPC could expect only the retail dealer's 
share of the sales charge plus some excess brokerage in- 
come funneled to it by the managers of the funds whose 
shares it was selling. But when IPC sold shares in FOA, 

it: 


1. Kept the total sales charge since there was no unaffiliat- 
ed wholesaler or principal underwriter with whom that 
charge had to be divided; 12/ and 


2. Enhanced its advisory fee income because the sale of 
new shares increased the volume of assets on which the 
fee paid to IPC by FOA was based. 13/ 


So 1OS made FOA grow. 14/ It did that in two ways. First, 
it caused IPC’s sales force to push FOA and to deempha- 
size what had theretofore been that sales force’s pri- 

mary pursuit, the sale of shares in mutual funds unaffiliated 
with IPC. Second, |OS put money from one of its own off- 
shore funds into FOA. !OS’s foreign mutual fund holding 
company, FOF, 15/ bought into FOA in a big way. From 
July 1965 to August 1966, FOF invested approximately 
$22 million in FOA. By mid-1966, FOF owned about 46 
percent of FOA’s outstanding shares. 16/ 


FOF’s investment in FOA was a highly-remunerative pro- 
position for |OS. The benefits to FOF itself or its share- 
holders were more obscure, to say the least. By having 
one of its funds, FOF, invest in FOA, another 1OS-man- 
aged fund, 10S: 


1. Collected a sales charge on a sales charge—because the 
investor who bought FOF shares and who paid a sales 
charge to IOS at that time also bore the burden of the sales 
charge later paid by FOF to IPC (but inuring, of course, 

to the benefit of IPC’s parent, 1|OS) when FOF purchased 
FOA shares from IPC, the exclusive distributor of those 
shares; 17/ and 


2. Received two advisory fees out of what was in econo- 
mic reality a single pool of capital — 1OS took an advisory 
fee from FOF in exchange for its services in putting FOF’s 
money into FOA, and through IPC it then took a second 
advisory fee from FOA for managing FOA’s investments. 
18/ 


IV. THE 1966 PROCEEDING AND ITS AFTERMATH 


Soon after 1OS‘s acquisition of IPC, members of the Com- 
mission’s staff reported to the Commission that informa- 





tion had come to their attention indicating that 1OS’s 
assertedly off-shore funds were not wholly off-shore. 
Our staff believed that shares in those funds had been 
offered and sold to an appreviable number of Americans 
fraudulently and in violation of the Securities Act's re- 
gistration requirements. 19/ To determine whether this 
was actually so and what remedial action, if any, was 
needed, this Commission, in February 1966, instituted 

an administrative proceeding against 1OS and some of 

its affiliates. 20/ After the failure of its strenuous efforts 
to enjoin that proceeding on the ground that we had no 
power to conduct it, 21/ !OS decided to settle. 


During settlement negotiations with our staff, 1OS learned 
that settlement would require a material reduction in the 
scope of its United States activities. 1|OS made an offer of 
settlement in which it undertook, among other things, 

to: 


1. Divest itself of IPC within a specified time; 


2. Cease selling securities to United States citizens and 
nationals wherever located, except, inter alia, for sales 
by IPC during its continued ownership of that entity; 


3. Make a rescission offer to Americans who held interests 
in FOF; 


4. Withdraw its own broker-dealer registration and the 
registrations of those of its affiliates that were then regis- 
tered with us as brokers and dealers; and 


5. Conduct all of its securities activities outside the United 
States. 


We accepted !0S’s offer on May 23, 1967, thus terminating 
the 1966 proceeding. 22/ 


Before that time, 1OS began to prepare for the day when it 
would have to dispose of IPC and place all orders for United 
States securities abroad through an independent foreign 
brokerage firm or through an independent United States 
brokerage firm with a foreign branch office. 1OS chose 
Lipper as a broker for the funds managed by it. At 1OS’s 
instance, in March 1967 Lipper organized Lipper Corp., 
headquartered in New York, with branch offices in London 
and Geneva. He did so for the primary purpose of acting 

as a broker for the funds managed by !OS and after assur- 
ances from it of sufficient business from “IOS generated 
sources to cover the kind of investment involved” 23/ The 
“investment involved” was needed to establish an elabor- 
ate communications network for transmitting the orders 
that the 1|O0S-managed funds placed with Lipper Corp.'s 
foreign branches to its main office in New York. Through 
this network those foreign funds continued to buy and sell 
United States securities in this country’s markets rather 
than in those abroad. 


As for IPC, the settlement agreement granted !OS a period 
of time before it had to sell its shares of IPC, and this was 
ultimately accomplished in the fall of 1968. Of course, the 
price that 1OS could expect to:obtain for its IPC shares 
obviously depended on the latter's earning power. !OS, 
therefore, had an especially strong incentive to improve 
IPC’s performance prior to the sale. The Lipper respondents 
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helped IOS to attain that objective. 


V. REBATES OF OVER-THE- COUNTER BROKER- 
AGE COMMISSIONS 


A. The Facts and Their Legal Consequences 


Lipper Corp. handled the foreign funds’ over-the-counter 
business on an agency basis. For its services in this regard, 
Lipper Corp. charged the stock exchange commission rate. 
But it kept less than half of the resulting gross commis- 
sions. The rest of them were paid over — “given up” in the 
jargon of the trade — to IPC. These give-ups by Lipper Corp. 
to IPC totaled about $1,450,000 from July 1967 to Au- 
gust 1968. In view of !OS’s relationship to IPC, that money 
was for all practical purposes given up to IOS. 


Since neither of the |OS respondents performed any broker- 
age function in connection with the over-the-counter trans- 
actions handled by Lipper Corp., it is apparent that they did 
nothing in return for the income that they derived from 
those transactions. 24/ They simply caused the funds to 
divert $1,450,000 to them. Lipper Corp. was a mere con- 
duit for the diversion. No extendee discussion is required 

to demonstrate that this was a gross breach of fiduciary 
duty by the IOS respondents. 25/ 


Such “disregard of trust relationships by those whom the 
law should regard as fiduciaries” was one of the evils that 
the Exchange Act sought to eliminate. 26/ We therefore 
find, as did the administrative law judge, that the 1|OS 
respondents’ over-the-counter commission-splitting arrange- 
ments were a fraud on the foreign funds and on their share- 
holders. 27/ It follows that the 1|OS respondents willfully 
violated Section 10(b) of the Exchange Act and Rule 10b-5 
thereunder. 


Since the Lipper respondents knew about !OS’s relation- 
ship to the foreign funds, and since their active assistance 
was an essential element of the scheme, they were clearly 
participants in the |OS respondents’ breach of trust. It 
follows that the Lipper respondents willfully aided and 
abetted the 1OS respondents’ violations. 28/ 


Respondents advance various arguments, based upon then 
existing rules and practices in the securities markets which, 
they claim, justify their activities. To these we now turn. 


Respondents claim that the rules of the New York Stock 
Exchange required the funds to bear over-the-counter 
brokerage costs that are conceded to have been high. They 
argue that: 


1. As a New York Stock Exchange member, Lipper Corp. 
was bound to adhere to that organization’s minimum com- 
mission rate schedule. 


2. The anti-rebate rules that the exchange adopted for the 
purpose of preventing its members from cutting rates in 
underhanded ways precluded Lipper from returning any 
excess brokerage to the funds themselves. 


3. There were only two choices. One was for Lipper to re- 


tain for himself all of the brokerage that the New York 
Stock Exchange had thrust into his unwilling hands. The 
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other was to divide it with IOS. In no event could the 
funds’ over-the-counter brokerage costs have been any 
lower than they actually were. 


This argument, although perhaps superficially appealing, 
is, upon analysis, unavailing. The New York Stock Ex- 
change had no jurisdiction over commission rates in over- 
the-counter transactions. The over-the-counter market 
during the relevant period was, and it still is, “a nego- 
tiated market ... not governed by fixed prices or minimum 
commission rate schedules.”” 29/ Therefore, “any willing- 
ness of the executing broker ... to allow his customer to 
direct a give-up of a portion of his commission ... in and 
of itself shows that a lower ... commission could have been 
negotiated.’ 30/ 


The New York Stock Exchange’s anti-rebate policies are 
clearly not relevant here. Those policies applied only to 
transactions on that exchange. What they prohibited was 
the division of commissions paid for such transactions 

with those who were not themselves members of the New 
York Stock Exchange. 31/ The transactions involved 
herein were not New York Stock Exchange transactions. 32/ 
Nor was IPC a New York Stock Exchange member. The 
Lipper respondents claim to have been in fear of disciplin- 
ary action by the New York Stock Exchange. 33/ But they 
have never explained why this fear did not restrain them 
from giving up to IPC. 34/ If the New York Stock Ex- 
change’s rules had been applicable to these transactions, 
they would have prohibited commission-splitting with IPC 
as well:as with the funds that paid those commissions. 


Moreover, the New York Stock Exchange had no juris- 
diction over IPC. There is nothing in the record to show 
that the exchange would have been disconcerted had IPC 
returned Lipper’s give-up money 35/ to the funds. 36/ 
Hence the administrative law judge was clearly correct 
when he held-that: 


“There was no requirement of the NYSE that its members 
charge NYSE rates on over-the-counter transactions and 
Cowett [I1OS’s executive vice president and the principal 
architect of the give-up scheme] and Lipper, both highly 
sophisticated in the financial world, knew or should have 
known the limitations of the NYSE rules. It was permis- 
sible for Lipper Corporation to charge less on the funds’ 
over-the-counter transactions and, contrary to respondents’ 
position, the record evidences a willingness by Lipper Cor- 
poration to be content with 50% of the amounts actually 
charged the funds on such transactions. In this connection, 
it is also clear from the record that Cowett was not inter- 
ested in negotiating for a lower rate but in having Lipper 
Corporation give up 50% of the funds’ commission pay- 
ments to IPC so that the latter would obtain additional re- 
venues.” 


Respondents say that customer-directed give-ups were 
widespread and generally regarded as legitimate in 1967 
and 1968. They are right about that. But their conclusion 
that this justifies the activities here involved, however, is 
unfounded because the customer-directed give-ups referred 
to, which were in the exchange market, differed from the 
present case in two critical respects. First, they did not 
involve fiduciaries diverting their beneficiary's funds into 
their own pockets. Secondly, they represented a form of 

































competition for lucrative institutional business that pre- 
vailed under the rigid fixed commisson rate system which 
existed in the exchange markets only. 


Exchange rules fixed minimum commissions at a rate which 
often exceeded the amount for which a broker was willing 
to execute a transaction. Exchange rules also prohibited 
any rebate of commissions to the customer. Under this 
regime, brokers sought to attract lucrative institutional 
business by offering various inducements to institutional 
customers. These included, particularly in the case of mu- 
tual funds, a willingness to give-up a portion of the com- 
mission to broker-dealers designated by the fund manage- 
ment, who were engaged in selling fund shares. Such give- 
ups represented additional compensation to these dealers 
for their selling activities. The exchanges chose not to re- 
gard this as a rebate. While this practice was questionable 
and was abolished by the exchanges in December 1968, it 
was permitted prior to that time as a means by which fund 
managers could obtain something of value for their excess 
commissions. 


In the over-the-counter market, no fixed commission rate 
was imposed. The National Association of Securities Deal- 
ers, Inc., the self-regulatory body for the over-the-counter 
market, was and is prohibited by law from maintaining 
fixed commission rates. The customer-directed give-up was 
not prevalent in that market and was, indeed, regarded as 
improper, if not illegal. As the Commission noted in De- 
cember 1966: 


“A directed give-up of a portion of the commission charged 
for handling a transaction for a fund in the over-the-coun- 
ter market would be a patent waste of investment company 
assets.” 37/ 


Respondents point to the fact that it was the usual prac- 
tice in agency transactions in the over-the-counter market 
to charge the New York Stock Exchange commission 
rates. This appears to be correct. 38/ The conclusion 
which respondents derive from this, that price competi- 
tion for execution services did not exist in the over-the- 
counter market any more than in the exchange market, 
does not follow. Nor does it further follow that because 
give-ups were accepted in exchange transactions, they 
were therefore also acceptable in over-the-counter trans- 
actions. 


Although on small over-the-counter brokerage transac- 
tions the New York Stock Exchange commission was 
utilized as a familiar measure of a proper charge for the 
service, institutions were not required to, and usually 
did not, pay the high exchange commission on large 
over-the-counter transactions. They simply dealt directly 
over-the-counter market makers and were charged a 
mark-up substantially less than the applicable exchange 
commission. 39/ Consequently, on institutional trans- 
actions in the over-the-counter market there were no ex- 
cess commissions to be disposed of by using customer- 
directed give-ups, and customer-directed give-ups were 
not utilized in that market. 


Respondents argue that because the Commission’s 1967 
consent order precluded !OS from dealing directly with 
market makers, the 1OS-managed funds had to pay exces- 





sive commissions and IOS had to divert the excess into 
its own pocket. The Commission, of course, did not in- 
tend such a result, and the order clearly does not provide 
for such. Nothing in the 1967 order required the funds to 
pay, or Lipper to charge, excessive commissions. 40/ If 
for any reason an institution wished to execute an over- 
the-counter trade with a broker-dealer firm as agent rather 
than as principal, this could be done, and the commission 
could be negotiated, as 1OS and Lipper might have done 
here. 


Respondents claim to have relied on the advice of counsel, 
and they did have opinions of counsel which supported 
their course of conduct. Although neither ignorance of 

the law nor reliance upon counsel’s opinions can make 
unlawful conduct legal, advice of counsel is often a weighty 
mitigating factor.41/ This is particularly true where the 
law is obscrue or changing, or where the issues are techni- 
cal and specialized, and a layman, therefore, requires the 
advice of counsel in order to chart a course. 


But here th situation is different. The 1OS respondents 
sought to divert. the funds’ money to themselves, and the 
Lipper respondents knowingly participated in this effort. 
In doing so, they relied upon counsel’s conclusion that they 
had discovered a ioophole in the law of fiduciary respon- 
sibility. Counsel, in turn, relied upon the fact that no con- 
tested decision or rule was precisely in point and specifi- 
cally prohibited respondents’ scheme. This type of reli- 
ance is misplaced, particularly in the area of fraud. More- 
over, counsel actually knew (not merely should have 
known) that this agency considered give-ups by brokers 

in over-the-counter transactions to be “improper and 
illegal.” 42/ Counsel apparently disagreed with these 
views. That was their privilege. But both counsel and their 
clients were aware of the risk, and they can hardly claim 
that they could not reasonably foresee that the loophole 
which they perceived might prove to be illusory. 


B. Jurisdictional Contentions 


Respondents assert that their over-the-counter give-up 
arrangements are outside the Exchange Act’s purview. 
They advance two reasons to support their contention. 
One is that the charges against them have no real connec- 
tion with the purchase or sale of securities, but are matters 
involving internal corporate affairs. The other is that what 
is involved here is so foreign as to make the laws of the 
United States inapplicable. 


It is true that nothing falls within the ambit of Section 
10{b) of the Exchange Act or of Rule 10b-5 thereunder 
unless it be “in connection with the purchase or sale of 
any security.” It necessarily follows that there is an area 
of internal corporate management untouched by the Ex- 
change Act’s antifraud provisions. 


These generalities, however, have no bearing on the case 
before us. This case deals with nothing but securities trans- 
actions and the securities business. The foreign funds were 
investors and traders in securities. Indeed, that is all they 
ever did. The funds were constantly buying and selling 
huge blocks of securities. And they were continuously 
offering and selling their own shares to investors. More- 
over, their shares were redeemable. Hence they were 
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making continuing offers to repurchase their outstanding 
shares. In these circumstances we find it difficult to con- 
ceive of any significant aspect of their affairs that was not 
intimately connected with the purchase and sale of securi- 
ties. We think it axiomatic that their expenditures for the 
brokerage services incident to such transactions were so 
connected. 


Respondents support their contention that “foreign law 
rather than United States securities law is applicable” so 
that “the Commission is without jurisdiction or power 
over the allegations in this section of the order for pro- 
ceedings” by pointing to Section 30(b) of the Exchange 
Act, which provides as follows: 


“The provisions of this title or of any rule or regulation 
thereunder shail not apply to any person insofar as he 
transacts a business in securities without the jurisdiction 
of the United States, unless he transacts such business in 
contravention of such rules and regulations as the Com- 
mission may prescribe as necessary or appropriate to 
prevent the evasion of this title.”’ 


We note at the outset that §30(b) does not speak of a 
business in securities “without the United States,” but 
rather “without the jurisdiction of the United States.” 
The Lipper respondents and IPC were conducting a sub- 
stantial securities business in the United States. More- 
over, the transactions of concern to us occurred in the 
United States. The Court of Appeals for the Second Cir- 
cuit, in considering the reach of Rule 10b-5, has stated 
that “the nation where the conduct occurred has juris- 
diction to displace foreign law and to ... apply its own.” 


43/ 


Lipper Corp. and IPC chose to register with this Com- 
mission as brokers and dealers. When they did that, they 
voluntarily subjected themselves and their businesses to 
the jurisdiction of the United States. 44/ In view of their 
controlling influence over Lipper Corp. and IPC, Lipper 
himself and 10S were also transacting a securities business 
within the jurisdiction of the United States. Accordingly, 
this Commission concludes that it has jurisidction over the 
persons and the subject matter before it in this action. 


C. Other Matters 


The 10S respondents claim that the administrative law 
judge was disqualified because he reached certain conclu- 
sions and made certain findings in his initial decision deal- 
ing with the Lipper respondents before he issued his initial 
decision about the IOS phase of the case. He issued separate 
decisions to accommodate the exigencies of a situation en- 
gendered by IOS and IPC. On representations that settle- 
ment with 1OS and IPC was imminent, the administrative 
law judge closed the record without prejudice to an appli- 
cation to reopen it if 1OS and IPC did not settle as antici- 
pated. When no such settlement was reached, he reopen- 
ed the hearings on the issues relating to 1OS and IPC. 
Meanwhile, he issued an initial decision dealing with the 
Lipper respondents. No showing of actual bias or prejudice 
stemming from an extrajudicial source that would warrant 
disqualification was made. The administrative law judge’s 
findings against Lipper and Lipper Corp. were made in the 
course of his official duties. And his initial decision in the 
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Lipper case expressly pointed out that its findings were 
not binding on IOS and IPC. Hence he was not disquali- 
fied from subsequentiy deciding common legal and factual 
issues against 1OS and IPC. 45/ 


Vi. REBATES OF BROKERAGE COMMISSIONS 
DERIVED FROM NEW YORK STOCK EXCHANGE 
TRANSACTIONS 


As previously noted, commissions on New York Stock 
Exchange transactions were, during the relevant period, 
divisible only among members of that exchange. Since 
neither 1OS nor IPC was a New York Stock Exchange 
member, it would seem at first blush that there was no 
way in which they could derive direct pecuniary bene- 
fits from the New York Stock Exchange brokerage busi- 
ness placed by the |1OS-managed funds. The IOS respond- 
ents, however, engaged in a scheme to obtain rebates of 
brokerage commissions paid on New York Stock Exchange 
transactions. 46/ 


The New York Stock Exchange commissions here under 
attack were paid by IPC’s domestic fund, FOA, an invest- 
ment company registered with us as such under the Invest- 
ment Company Act. 


The salient facts are these: 


1. The lOS respondents gave some of FOA’s New York 
Stock Exchange brokerage business to X Company, a 
New York Stock Exchange member firm. They did so 
because X Company had devised a technique for trans- 
mitting substantial chunks of excess institutional New 
York Stock Exchange brokerage back to the managers 
who placed orders with it. 


2. X Company did not share the institutional New York 
Stock Exchange commission payments themselves with 
non-members. That would have been a blatant and an 
easily-detected violation of the New York Stock Ex- 
change’s anti-rebate rules. X Company’s modus oper- 
andi involved the splitting of commissions generated by 
transactions in the over-the-counter market and on the 
Boston Stock Exchange. 47/ The institutional manager 
with whom those commissions were divided had no con- 
nection with, and had never even heard of, the over-the- 
counter and Boston transactions in question. X Company’s 
clients in these trades were generally not institutions. Yet 
X Company was ready, willing, and able to send a stream 
of money arising out of these transactions to any institu- 
tional manager who placed New York Stock Exchange 
business with it. 


3. The amount of money that the institutional manager 
could expect to receive from X Company was directly 
related to the amount of New York Stock Exchange busi- 
ness he gave it. Thus, tor example, an FOA New York 
Stock Exchange trade that produced a $5,000 commis- 
sion for X Company would be followed by a $2,500 
check from it to IPC. 


4. X Company, however, was not a large firm. Neither its 
over-the-counter nor its Boston volume was large enough 
to create a give-up pool sufficient in size to satisfy the 1OS 
respondents’ desire for commission money. 
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5. At this point, Y Company, another brokerage house, 
became involved. Y Company was not a New York Stock 
Exchange member. But it had developed an ingenious 
“new technique” for arranging give-ups. The key to the 
new technique was Y Company’s membership on the 
American Stock Exchange. Now the simple two-sided 
arrangement of old was displaced by a triangular relation- 
ship among IPC, X, and Y, involving: 


(a) The continued placement of FOA’s New York Stock 
Exchange business with X Company — accompanied now, 
however, by the notation that the order had been placed 
with X Company, “courtesy of Y Company”; 


(b) X Company’s placement with Y Company of enough 
American Stock Exchange business to produce net com- 
missions for Y Company equal to the amount of the New 
York Stock Exchange commissions just paid by FOA to 
X Company; 


(c) Y Company’s subsequent disbursement of 52 percent 
of the commissions received from the American Stock 
Exchange business that X Company had forwarded to it 
to two of Y Company’s registered representatives; 


(d) The retention by those registered representatives of 
two percent of the aforementioned commissions to com- 
pensate them for their services as intermediaries; and 


(e) The transmission of the 50 percent of these commis- 
sions to IPC so that the upshot of this series of maneu- 
vers was the return to IPC of 50 percent of the commis- 
sions its cestui que trust, FOA, had paid X Company. 


Since 10S and IPC were fiduciaries for the funds they con- 
trolled, neither of them was free to appropriate benefits 
derived from the execution of FOA’s portfolio transactions 
for itself. 48/ Of course, an investment company’s man- 
ager may also be its broker. 49/ When the manager acts as 
a broker, he is entitled to be paid for his work. 50/ Here, 
however, neither 1OS nor IPC ever supplied any brokerage 
services to FOA. Hence this is a twice-told tale. In the New 
York Stock Exchange context with FOA’s commissions, 
just as in the over-the-counter context with the foreign 
funds’ commissions, the 1OS respondents used their strate- 
gic position in, and controlling influence over, the funds 

to collect brokerage income from them without supplying 
any brokerage services in return. 


We find, as did the administrative law judge, that the 1OS 
respondents’ activities in connection with FOA’s New York 
Stock Exchange transactions were in willful violation of 
Section 10(b) of the Exchange Act and Rule 10b-5 there- 
under. We affirm and adopt as our own his holding that: 


“No legal impediment precluded FOA instead of IPC from 
being the beneficiary of the arrangements ... [T] he arrange- 
ments ... constituted a fraud upon FOA and its shareholders 
for which IPC, and IOS. as a participant in the scheme, must 
be held accountable. It is also manifest from the record 

that 1OS and IPC withheld details regarding arrangements 
that had been made for the benefit of IPC from FOA and 

its shareholders. Full and complete disclosure of that in- 
formation was required of 1OS and IPC in order to meet 

the fiduciary responsibilities that they had assumed by 


their active intervention in the management of FOA. The 
failure of the respondents in this regard can only be 
viewed as deliberate, and a deception that respondents 
felt necessary to the success of their scheme.” 


The 10S respondents argue that their conduct was justifi- 
able under then existing industry practices and the New 
York Stock Exchange’s rules. They claim that: 


1. New York Stock Exchange anti-rebate rules made it 
impossible for FOA to benefit from the reciprocal pay- 
ments. 


2. Retail sellers of investment company shares common- 
ly received reciprocal income from the funds’ portfolio 
brokerage transactions. 


3. The reciprocal income paid IPC, and through it to 
10S, was simply additional compensation for IPC’s 
services as the principal retail distributor of FOA’s shares. 


4. Both IPC and FOA would have been at a competitive 
disadvantage vis-a-vis other mutual funds and other mu- 

tual fund managers, had they been precluded from pay- 

ing and receiving reciprocal income. 


These contentions are without merit. 


We begin by assuming arguendo that what respondents 

say about the impact of the New York Stock Exchange's 
anti-rebate rules is correct. On that assumption, no direct 
pecuniary benefits could have been passed back to FOA. 
Hence the 10S respondents had to choose between letting 
New York Stock Exchange members keep all of the com- 
missions or devising some plan by which they, the respond- 
ents, could share in them. 


Even if that had been the situation, respondents would 
not have been privileged to do as they did. True, direct 
price competition among exchange members was sup- 
pressed. But it does not follow that there was no compe- 
tition at all among exchange members. The sellers of New 
York Stock Exchange brokerage services were, in fact, in 
vigorous non-price competition with each other. In the in- 
stitutional sphere, that non-price competition took sev- 
eral forms. One most significant form was a competition 
in supplying services to the institutions. Investment re- 
search was the principal form of such service. 51/ 


In the circumstances of this case, the |OS respondents 
were under a duty to deploy FOA’s excess brokerage or 
“brokerage power” for the fund’s benefit, not theirs. It 
follows that, if they had the capacity to cause any part 
of the commissions to leave the hands of the executing 
broker, they were bound to use that part to buy research 
and related services of value to FOA’s shareholders, When 
respondents entered into their kickback arrangements 
with X and Y, they breached that duty. Those arrange- 
ments were of great benefit to respondents. But they did 
nothing at all for FOA. To the extent respondents chose 
to induce the executing broker to give up a portion of 
the commissions, they could not cause it to benefit them- 
selves in preference to FOA. 52/ 


The rules of the New York Stock Exchange provide no 
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more justification for the |OS respondents’ retention of 

a portion of the commissions on the New York Stock Ex- 
change transactions than they did on the over-the-counter 
transactions previously discussed. |OS and IPC were 
neither members of the New York Stock Exchange nor 
subject to its rules. And even if they had been, nothing 

in those rules would have compelled them to keep this 
give-up money for themselves. These are what we deem 
the controlling considerations: 


1. Complex reciprocal and give-up arrangements, such as 
those that were entered into here, were designed for the 
very purpose of avoiding the New York Stock Exchange’s 
anti-rebate rules. The over-the-counter markets and the 
regional exchanges were brought into the picture be- 
cause the New York Stock Exchange had no more than 
the most peripheral sort of control, if that, over the econ- 
omic aspects of its members’ activities on those markets. 
53/ 


2. The New York Stock Exchange did not object to 
arrangements under which excess brokerage stemming 
from transactions on its floor was uséd to reduce an in- 
vestment company’s advisory fee. Hence it would have 
been quite easy to give FOA the benefit of these give-ups. 
But respondents had no desire to do that. 


3. Unlike the New York Stock Exchange, six of the seven 
regional exchanges permitted non-members who were 
professionals in the securities business to share in com- 
missions arising out of transactions executed on them. 54/ 


Respondents’ argument that the give-ups in question are 
analogous to those that were common in the investment 
company industry during the relevant period is misplaced. 
As the owner of FOA’s investment adviser and manager 
and as the principal underwriter of FOA’s shares, IPC’s 
Position was in no way comparable to that of a mere re- 
tail seller of fund shares to whom the adviser-underwriters 
of the various funds whose shares he sold directed recip- 
rocal brokerage income by way of give-ups in order to pro- 
vide an additional incentive to sell their shares. 1PC was a 
fiduciary for FOA and its shareholders. The ordinary re- 
tail dealer is a merchant of mutual fund shares; no fiduci- 
ary relationship exists between him and his merchandise. 


A mutual fund’s adviser-underwriter needs no special in- 
centive to promote the sale of shares in his own funds. 
His advisory fee supplies him with sufficient motive. And 
unlike the independent retail dealer, the adviser-under- 
writer has the entire sales charge at his disposal. More- 
over, he has voluntarily bound himself by contract to 
exert his best efforts to promote the sale of the fund’s 
shares. 


To the independent retail dealer, on the other hand, the 
hundreds of mutual funds promoted and managed by the 
various competing adviser-underwriters present a wide 
choice. Within a broad area, he has no.special reason to 
prefer to sell the shares of Fund Complex A rather than 
Fund Complex B. Hence the adviser-underwriters who sold 
through retail dealers were under strong competitive pres- 
sure to reward those dealers with give-up money. 55/ The 


sale of FOA shares was already attractive to the 1OS respond- 


ents. There was no need to make it even more attractive. 


280/SEC DOCKET 


56/ We think it clear that the give-ups in question were 
not engendered by competitive exigencies. 57/ 


The !OS respondents assert that the FOA brokerage 
arrangements were adequately disclosed in its prospec- 
tuses. We see no substance to this disclosure claim. 58/ 
We are in full accord with the administrative judge’s hold- 
ing that FOA’s prospectuses were inadequate and mislead- 
ing. 


The prospectuses made various statements about broker- 
age and about the basis on which brokers were selected. 
Those statements were more or less standard in the mutual 
fund prospectuses of those days. Although they could 
have been sharpened to some extent, they did say that 
FOA might give its brokerage business to those who sold 
its shares. They also said that brokerage might be allocated 
“at the request of dealers including the Principal Distribu- 
tor.” 


These “disclosures” certainly did not inform the ordinary 
investor that respondents were deriving direct cash bene- 
fits from FOA’s brokerage without doing any work in ex- 
change for those benefits. A prospectus must be clear and 
candid. 59/ And FOA’s prospectuses were: at best murky 
and ambiguous. In their last brief to us, IOS respondents 
themselves concede that “‘in hindsight’’ the “disclosures 
may appear ... overly cryptic.” 60/ 


Respondents state that IPC collected $297,422 from X 
Company and Y Company as its: share of FOA’s New York 
Stock Exchange portfolio brokerage commissions. IPC 
ultimately returned this money to FOA. But it did not do 
so until after our staff had raised questions about the 
matter and had made it plain that it considered restitution 
the appropriate course. A refund made under such circum- 
stances is no defense to the violations charged. And its 
mitigative weight is minimal. 61/ 


The above-described conduct with respect to FOA consti- 
tuted a willful violation by IPC, willfully aided and abetted 
by !OS, of Section 17(e)(1) of the Investment Company 
Act. 62/ As pertinent here, that section makes it unlawful 
for any affiliated person of a registered investment com- 
party, or any affiliated person of such person, “acting as 
agent, to accept from any source any compensation ... for 
the purchase or sale of any property to or for such regis- 
tered company ... except in the course of such person’s 
business as an underwriter or broker.”” 1OS and IPC were 
affiliated persons of an affiliated person of FOA. And they 
also had the power to make FOA’s investment decisions 
and to direct its portfolio transactions. Accordingly, they 
were “acting as agent” within the meaning of Section 17 
(e)(1). 63/ Neither of them ever performed any brokerage 
or underwriting services in connection with the purchase 
and sale of FOA’s portfolio securities. Those securities 
were FOA’s “property” within the meaning of Section 
17(e)(1). 64/ Accordingly, the retention of the reciprocal 
benefits derived from FOA’s portfolio transactions was an 
impermissible form of compensation proscribed by Sec- 
tion 17(e)(1). As affiliated persons who were not acting 

as brokers for FOA, IOS and IPC were subject to the prohi- 
bitions of Section 17(e)(1). 65/ 


Violations of other sections of the Investment Company 
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Act flow from the findings of violations of the antifraud 
provisions and the provisions of Section 17(e)(1). Thus, 
FOA’s advisory contract failed to disclose, as required, 
that its manager’s compensation would include payments 
to IPC attributable to the allocation of brokerage on FOA 
portfolio transactions. The proxy solicitation material used 
in connection with the March 1967 FOA stockholders’ 
meeting and filed with us, and the April 1967 prospectus 
of FOA also filed with us, failed adequately to disclose 
that IPC would derive reciprocal income from the alloca- 
tion of brokerage at its request and the inherent conflicts 
of interest detrimental to FOA. Under the circumstances, 
we conclude that |OS and IPC, which controlled FOA, 
willfully violated or willfully aided and abetted violations 
of Sections 15(a)(1), 20(a) and 34(b) of the Investment 
Company Act and Rule 20a-1 thereunder. 66/ Those 
respondents also willfully aided and abetted violations of 
Section 31(a) of the Investment Company Act and Rule 
31a-1(b)(9) thereunder, in that through the concealment 
of such information, they caused FOA to maintain re- 
cords which did not accurately reflect, as required, the 
basis for allocating its portfolio orders and the division 

of compensation on such orders. 


Vil. THE PUBLIC INTEREST 
A. 10S 


10S is a shambles today. There is little reason to believe 

that it has any appreciable power to inflict further harm 
on investors. Nevertheless, we agree with the administra- 
tive judge that it is in the public interest to bar 1OS from 
association with any broker or dealer. 67/ That conclu- 
sion rests on two grounds. 


The first relates to the gravity of 1OS’s willful violations. 
When misconduct is as serious and as pervasive as that of 
10S in this case, we think the burden is on the respondent 
to show us why something less than a total bar would be 
appropriate. No such showing having been made, any- 
thing short of a total bar would be inappropriate. 68/ 


Secondly, we must weigh the effect of our action or in- 
action on the welfare of investors as a class and on stand- 
ards of conduct in the securities business generally. If 
these proceedings are to be truly remedial, they must have 
a deterrent effect on other investment company managers 
who may be tempted to enrich themselves at the expense 
of their beneficiaries. 69/ We think that a total bar is 
necessary to provide the deterrent effect. 


B. IPC 


IPC’s case differs materially from !OS’s. IPC was a mere 
instrumentality. It was never an independent actor. More- 
over, its present owners are wholly unaffiliated with 1OS. 
It follows that a sanction against IPC could not possibly 
tend to achieve any remedial purpose. We therefore find 
it in the public interest to discontinue the proceedings, 

so far as they relate to IPC. 


C. Lipper Respondents 


In his initial decision the administrative law judge said that 
the Lipper respondents’ violations ‘‘were serious and long 


continuing.” He also found that: 


“Lipper ... did nothing to ameliorate [the] fraudulent 
practice until his own ... financial success [was] assured. 
The picture that emerges from the record is of a man 
intent on personal gain and willing to take the risk that 
the scheme by which he could reach his goal would not 
be found illegal.” 


In spite of these considerations, the administrative law 
judge thought twelve-month suspensions appropriate. 
He saw no likelihood that the Lipper respondents’ mis- 
conduct would be repeated. And he viewed the unfavor- 
able publicity that they had already received because of 
the institution of these proceedings as being in itself a 
sanction of some severity. 


The administrative judge is an adjudicator of long ex- 
perience and great acumen. Hence we have considered 
his views with special care. We are, nevertheless, con- 
strained to reject them. As we see it, the Lipper respond- 
ents were as culpable as !OS. In situations of this sort, 
the remitting broker and the receiving institutional man- 
ager are acting in pari delicto. Neither can accomplish his 
ends without the other. We cannot be as sanguine as the 
administrative law judge about future derelictions of this 
sort by the Lipper respondents. What we have before us 
is not some isolated indiscretion. Lipper Corp. owed its 
existence to 1OS. And the Lipper-!OS relationship was 
rooted in the over-the-counter give-ups that flowed from 
Lippter to IPC. 


Congress, in writing Section 15(b) of the Exchange Act, 
viewed past misconduct as the basis for an inference that 
the risk of probable future misconduct was sufficient to 
require exclusion from the securities business. Having 
been directed by the Act to draw that inference when- 
ever our discretion leads us to consider it appropriate, 70/ 
we must do so if the legislative aim is to be attained. 71/ 
We think the likelihood of future misconduct by the Lip- 
per respondents sufficient to call for their exclusion from 
the securities business. 72/ Moreover, as we have indi- 
cated in discussing !OS, that sanction will have a deterrent 
effect on other broker-dealers who may be inclined to 
participate in the fraudulent schemes concocted by in- 
vestment company managers. 


Vill. CONCLUSION 

Our order will: 

1. Bar 1OS from association with any broker or dealer; 
2. Discontinue the proceedings with respect to IPC; 


3. Revoke Lipper Corp.’s broker-dealer registration; 73/ 
and 


4. Bar Arthur Lipper, I11, from association with any broker 
or dealer. 74/ 


By the Commission (Chairman GARRETT, Commissioners 


LOOMIS, EVANS and SOMMER), Commissioner POLLACK 
not participating. 
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George A. Fitzsimmons 
Secretary 


1/ The initials stand for Investors Overseas Services. 

2/ In theory, only the minimum rate of commissions was 
fixed. Brokers were free to go higher if they wished. And, 
in fact, brokerage houses sometimes charged more than 
the minimum on small transactions or even refused to 
handle them at all. By and large, however, the minimum 
was also the maximum. 


3/ A group of mutual funds under common management 
is called a “‘fund complex.’’ See Report of the SEC on Pub- 
lic Policy Implications of Investment Company Growth, 
H.R. Rep. No. 2337, 89th Cong., 2d Sess., 45-47 (1966) 
[hereinafter cited as Public Policy] . See a/so Glazer, A 
Study of Mutual Fund Complexes, 119 U. Pa. L. Rev. 205 
(1970). 


4/ \OS owned eighty percent of the outstanding IPC stock. 


After the events dealt with in this opinion, IPC changed its 
name to CIP, Inc. 


5/ Hereinafter sometimes referred to collectively as ‘the 
S respondents.” 


6/ Hereinafter sometimes referred to collectively as “the 
Lipper respondents.” 


7/ The respondents petitioned for review of the adminis- 
trative law judge’s decision. Our Division of Enforcement 
also sought review with respect to what it considers the 
gross inadequacy of the sanctions imposed on the Lipper 
respondents. After granting all of the petitions for review, 
we received briefs from all parties and heard oral argu- 
ment. 


8/ This theme was expounded at length in Public Policy. 


9/ OS's first idea was the fund holding company, The 
Fund of Funds (“FOF”) formed for the purpose of in- 
vesting in American mutual funds registered and regulated 
under the Investment Company Act and in publicly-held 
mutual fund management companies. See Public Policy 
311-324. But by the time dealt with in this opinion the 
Original concept had been broadened so that it included 
direct investment in the stocks and bonds of United States 
companies engaged in industry and trade. 


10/ The name “‘off-shore” is said to reflect the fact that 
many of the funds were set up on the islands off the shores 
of the United States. Note, United States Taxation and Re- 
gulation of Offshore Mutual Funds, 83 Harv. L. Rev. 404, 
405 n. 10 (1969). 


11/ 10S attributed the losses to IPC’s “unimaginative” 
management. An IOS official testified that IPC was ac- 
quired because it “represented an opportunity for 1OS 

to come into the United States market, building from a 
base of a reasonably large and well-established broker- 
dealer.”” IPC had a 5,000-man sales force at the time of 
its acquisition by !OS. It appears that this sales force con- 
sisted for the most part of what a study by the staff of 
our Office of Economic Research described as ‘’armies of 
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salesmen who are believed to be worthwhile even if they 
only sell themselves, their close friends, and their rela- 
tives.” SEC Staff Report On the Potential Economic Im- 
pact of a Repeal of Section 22(d) of the Investment Com- 
pany Act of 1940, p. A-49 (November 1972). See also id. 
at pp. A-63-A-64 (referring to “legions of unproductive 
low-income salesmen”). 


12/ Mutual fund sales charges tended to cluster around the 
8.5 percent level. Thus, when an investor wrote a check for 
a thousand dollars to pay for a purchase of “‘load”’ fund 
shares, only $915 of that sum actually went to the fund 
for investment. The other $85 was consumed by the sales 
charge, which went to those who made the sale. During 
the relevant period, it was usual for principal underwriters 
to retain two percent of the investor’s total payment (or 
about 25 percent of the aggregate sales charge) for them- 
selves. The balance went to the retail dealers and the sales- 
men who did the actual selling. Public Policy 207-209. 


13/ Over the long-run, this was much more important 
than sales charge revenues. Generally, the advisory fees 
that the adviser-underwriters receive for their managerial 
services are based on the size of the asset pools under 
management. Since the size of a mutual fund does not 
fluctuate nearly as much as the sale of new shares, the 
advisory fee provides a stable source of income. 


14/ FOA had only about $5 million in assets when |OS 
came into the picture. A year and a half later (on Novem- 
ber 30, 1966) FOA’s assets were around $44 million. 


15/ See n. 9 on p. 5, supra. 


16/ Public Policy 313, Table VIII-1. The record shows 
that in January 1968 FOF still owned approximately 
40 percent of FOA’s shares. 


17/ There were so many entities in the |OS complex that 
the above text simplifies the corporate relationships in- 
volved. FOA’s underwriter was IPC, and FOA’s adviser 
was IPC’s wholly-owned subsidiary, Fund of America 
Management Corporation. 


18/ As we said in Public Policy: “Inherent in the fund 
holding company structure is a layering of costs including 
advisory fees, administrative expenses, sales loads, and 
brokerage fees, all of which serve to make a fund on funds 
a particularly expensive investment vehicle.”’ Public Policy 
at 318. 


19/ Our staff also believed that violations of the Invest- 
ment Company Act had been committed. 


20/ Administrative Proceeding No. 3-497 instituted by 
order of February 3, 1966. This proceeding is referred to 
as “‘the 1966 proceeding.” 


21/ See Fontaine v. SEC, 259 F. Supp. 880 (D.P.R., 1966). 


22/ /OS, Ltd. (S.A.), Securities Exchange Act Release No. 
8083. 


23/ From April 1967 through June 1968, Lipper Corp. 
received gross commissions of $11,372,000, $8,014,000 
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of which came from !OS-related business. 


24/ It is true, of course, that |OS managed the funds and 
that this involved work. But 1OS was getting a manage- 
ment fee for these services. 


25/ Investment advisers are fiduciaries. SEC v. Capital 
Gains Research Bureau, 375 U.S. 180, 191 (1963); 

Arleen W. Hughes, 27 SEC 629, 635-638 (1948), aff’d 

sub. nom. Hughes v. SEC 174 F.2d 969 (C.A.D.C., 1949). 
And investment advisers to investment companies are on 
the same footing. Rosenfeld v. Black, 445 F.2d 1337 

(C.A. 2, 1971), petition for cert. dismissed 409 U.S. 802 
(1972); Brown v. Bullock, 194 F. Supp. 207, 229 (S.D. 
N.Y. 1961), aff'd 294 F.2d 415 (C.A. 2, 1961). See Provi- 
dent Management Corp., 44 SEC 442, 447 (1970: “’Por- 
teous and Lautsbaugh, as officers of Fund and as persons 
responsible for directing the execution of its portfolio 
transactions, and Management by virtue of its position as 
investment adviser, were fiduciaries of Fund. As such, 

they were under a duty to act solely in the best interest 

of Fund and its shareholders .... While there is no proof 
that Fund did not receive the best execution on its trans- 
actions, or that the existence of the arrangement describ- 
ed resulted in additional costs to Fund, once the recip- 
rocal arrangements were made, it was improper for Por- 
teous & Co. to keep for itself rather than confer on Fund 
the benefits attributable to Fund’s assets.”’; Consumer- 
Investor Planning Corp., 43 SEC 1096, 1100-1101 (1969): 
It is clear that [respondents] ... placed the purchase and 
sale of the Fund’s portfolio securities with those brokers 
who would pay over to them the largest extractable por- 
tions of the brokerage commissions thus generated and 

the most substantial other benefits. The payments and 
benefits received by them did not represent compensa- 
tion for any services rendered to or benefits conferred 
upon the Fund, but rather constituted a form of personal 
enrichment derived from the Fund’s portfolio transactions. 
By such blatant trafficking of the Fund’s business, re- 
spondents simply used their fiduciary positions in relation 
to the Fund to cause monetary and other benefits to inure 
to themselves without regard to what was best for the Fund 
.... The abuse of position and conflict of interests inherent 
in the making of these arrangements was clearly inimical 
to the Fund and its shareholders.”; Delaware Management 
Co., 43 SEC 392 (1967). 


26/ H.R. Rep. No. 1383, 73d Cong., 2d Sess. 6 (1934). 


27/ Respondents contend that their over-the-counter com- 
Mission arrangements were disclosed to the directors of 

the foreign funds. Like the administrative law judge, we 
find this contention unsupported by the record. Three for- 
eign funds were involved. The Lipper-IPC give-up arrange- 
ments are claimed to have been discussed at a meeting of 
one of the three boards. But what about the boards of the 
other two funds? No disclosures are expressly claimed to 
have been made to them. As to the disclosures made to the 
one fund, we agree with the administrative law judge that 
they cannot be deemed to have been adequate. But even if 
they had been adequate so far as the directors were con- 
cerned, it seems to us that in view of 1OS’s controlling in- 
fluence over these entities, the disclosure required in this 
situation was disclosure to the shareholders actual and pro- 
spective. Moreover, the administrative law judge pointed 





out that the person making the purported disclosures was 
a principal in the scheme to defraud the foreign funds. 
Cf. Schoenbaum v. Firstbrook, 405 F.2d 200, 211-212, 
reversed in part on other grounds en banc 405 F.2d 215 
(C.A. 2, 1968), cert. denied sub nom. Manley v. Schoen- 
baum, 395 U.S. 906 (1969): “In general, if the corpora- 
tion’s agents have not been deceived, neither has the cor- 
poration. However, as in other situations governed by 
agency principles, knowledge of the corporation’s officers 
and agents is not imputed to it when there is a conflict 
between the interests of the officers and agents and the 
interests of the corporate principal. [Citations omitted.] 
Therefore, a corporation may be defrauded in a stock 
transaction even when all of its directors know all of the 
material facts, if the conflict between the interests of one 
or more of the directors and the interests of the corpora- 
tion prevents effective transmission of material informa- 
tion to the corporation, in violation of Rule 10b-5(2).” 
See also Pappas v. Moss, 393 F.2d 865 (C.A. 3, 1968). 


28/ See Provident Management Corp., 44 SEC 442, 448 
(1970). 


29/ Public Policy 178. Although the practice was to charge 
the New York Stock Exchange minimum rate on over-the- 
counter transactions executed on an agency basis, no rules 
legally binding on Lipper required this. A violation of the 
National Association of Securities Dealers’ Rules of Fair 
Practice might have been involved, however, if the commis- 
sion charged was in excess of the New York Stock Ex- 
change minimum. 


30/ Public Policy 178. 
31/ Public Policy 170. 


32/ The New York Stock Exchange's vice president in 
charge of member firms testified that ““The New York 
Stock Exchange minimum commissions applied to New 
York Stock Exchange trades, not over-the-counter 
trades.” The following colloquy then ensued: 


“Q To what extent does the New York Stock Exchange 
feel it has the authority to establish rates in the over-the- 
counter market? 


A We don’t feel that we have any authority to establish 
rates in the over-the-counter market.” 


33/ The New York Stock Exchange official previously 
referred to did testify that very low over-the-counter 
charges might in certain circumstances be deemed imper- 
missible rebates. But he made it clear that he was talking 
about over-the-counter commissions that were below the 
cost of doing business. He further testified as follows on 
redirect examination by Division counsel: 


“Q Now Mr. Bishop, is it a requirement of the New York 
Stock Exchange that the minimum New York Stock Ex- 
change [sic] be charged by member firms in executing 
over-the-counter transactions, even though the minimum 
New York Stock Exchange Commission exceeds the cost 
of executing the transaction? 


A No.” 
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34/ Lipper testified: 


“Q Weren’‘t you concerned that the New York Stock Ex- 
change might consider the payment of commissions earned 
in the over-the-counter market, for Fund of Funds portfol- 
io transactions, to IPC, as violative of their anti-rebate 
rules? 


A Nosir, | was not concerned.” 


35/ During the relevant period, the New York Stock Ex- 
change permitted one of its members to manage a large 
investment company complex without receiving any man- 
agement fee. The partners in that firm viewed the broker- 
age income that they derived from the complex’s port- 
folio transactions as sufficient in itself to compensate them 
for their services. There is no indication that the Exchange 
considered this arrangement an impermissible rebate. See 
Public Policy 106-109. 


36/ Whatever the New York Stock Exchange’s sentiments 
might or might not have been, the money having come from 
the funds in the first place, and IPC having done nothing to 
earn it, there was no way in which the ICS respondents 
could lawfully keep it. Moses v. Burgin, 445 F.2d 369, 

376 n. 11 (C.A. 1, 1971), cert. denied 404 U.S. 994 

(1971). 


37/ Public Policy 178. 


38/ See Report of Special Study of Securities Markets of 
the SEC, H.R. Doc. No. 95, pt. 2, 88th Cong., 1st Sess. 
624 (1963) (hereinafter cited as Special Study). 


39/ Id. at 627. But on the exchange, the transaction could 
not, of course, be executed for less than the minimum com- 
mission. 


40/ Respondents appear to suggest that the practice of 
charging the stock exchange commission on over-the-coun- 
ter transactions was not merely a practice, resorted to for 
convenience where appropriate, but rather reflected some 
type of agreement or conspiracy among broker-dealers 

to charge that rate under all circumstances. We can hardly 
assume the existence of such an agreement, particularly in 
view of the fact that, if practiced in the over-the-counter 
market where no statute affords the slightest justification 
for rate fixing, it would have been a flagrant violation of 
the antitrust laws. 


41/ An act done in reliance on the advice of counsel may 
nevertheless be “willful” within the meaning of that term 
as used in Section 15(b) of the Exchange Act. This is so 
because for purposes of that section “a violation is ‘will- 
ful’ whenever the actor intends to do the act that consti- 
tutes the violation without regard to whether he specifically 
intends to violate the law.”” Gearhart & Otis, Inc., 42 SEC 
1, 28 (1964), affirmed 348 F.2d 798 (C.A.D.C., 1965). 

See also Tager v. SEC, 344 F. 2d 5, 8 (C.A. 2, 1965). 


42/ Public Policy 185. Respondents dismiss Public Policy 
as a mere essay that no one was obliged to heed. One Part 
of that report dealt with the economics and the organi- 
zational patterns of the investment company business, as 
it was in 1966. Since those descriptions were based on 
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exhaustive and protracted studies, we consider them 
authoritative. Another part of Public Policy — and the 
one pertinent here — contained a concise and carefully 
considered summary of this Commission’s understand- 
ing of the then existing law, the law as it already was, 
with respect to investment companies. A lawyer who told 
his clients that this was meaningless was counseling them 
to act at their peril. As the First Circuit said when it had 
to consider Public Policy’s impact on Moses v. Burgin, 
445 F.2d 369, 384 (C.A. 1, 1971), cert. denied, 404 U.S. 
994 (1971): “Any contention that the Commission’s 
views were off-hand or ... inconsequential ... is, to put it 
bluntly, little short of extraordinary. We may add that 

... Willingness to disregard the Commission itself casts some 
doubt on the bona fides of a cliam that the earlier ex- 
pressed views of the staff were ignored because of its in- 
ferior position.” 


43/ Leasco Data Processing Equip. Corp. v. Maxwell, 

468 F.2d 1326, 1339 (C.A. 2, 1972) (Substantial conduct 
within the United States warrants application of Rule 10 
b-5 to transactions on the London Stock Exchange in se- 
curities not traded on the American markets.) In //T v. 
Vencap, Ltd., 519 F.2d 1001, 1017 (C.A. 2, 1975) the 
Court of Appeals for the Second Circuit said: ‘‘We do 

not think Congress intended to allow the United States 

to be used as a base for manufacturing fraudulent secur- 
ity devices for export, even when these are peddled only 
to foreigners. This country would surely look askance if 
one of our neighbors stood by silently and permitted mis- 
represented securities to be poured into the United States. 
By the same token it is hard to believe Congress meant to 
prohibit the SEC from policing similar activities within 
this country ...."” And on that same day the court under- 
scored this in the companion case of Bersch v. Drexel Fire- 
stone, Inc., 519 F.2d 974, 987 (C.A. 2, 1975), where it 
said: “We are ... holding ... that Congress did not mean the 
United States to be used as a base for fraudulent securities 
schemes even when the victims are foreigners. at least in 
the context of suits by the SEC or by named foreign plain- 
tiffs.” 


44/ “Jurisdiction for purposes of Section 30(b) does not 
mean territorial limits.” SEC v. United Financial Group, 
Inc., 474 F.2d 354, 357-358 (C.A. 9, 1973). 


45/ Transamerica Corporation, 10 SEC 454, 473-474 
(1941); Kennedy, Cabot & Co., Inc., 44 SEC 216, 223 
(1970). Cf. Federal Trade Commission v. Cement Insti- 
tute, 333 U.S. 683, 702-703 (1948); United States v. 
Grinnell Corp., 384 U.S. 563, 582-583 (1966); Lyons 

v. United States, 325 F.2d 370, 375-376 (C.A. 9, 1963). 


46/ The Lipper respondents have no connection with this 
aspect of the proceedings. 


47/ X Company was a member of both the Boston and 
the New York Stock Exxhanges. Like most other regional 
exchanges, the Boston Stock Exchange permitted its 
members to divide commissions with other professionals 
in the securities business, whether or not they belonged 
to it or any other exchange. See Public Policy 171; Moses 
v. Burgin, 445 F.2d 369, 375-376 (C.A. 1, 1971) cert 
denied 404 U.S. 994 (1971). 
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48/' See Provident Management Corp., 44 SEC 442 (1970); 
Consumer-Investor Planning Corp., 43 SEC 1096 (1969). 


49/ See Public Policy 71, 188-190. 


50/ Section 17(e)(2)(A) of the Investment Company Act 
permits persons affiliated with registered investment com- 
panies and persons affiliated with such persons to receive 

“the usual and customary broker’s commission if the sale 

is effected on a securities exchange.” 


51/ See Public Policy 163-164. 


52/ The peculiarities of the investment company context 
call for standards higher, not lower, than those that prevail 
elsewhere. Cf. Brown v. Bullock, 194 F. Supp. 207, 233 
(S.D.N.Y., 1961), affirmed 294 F.2d 415 (C.A. 2, 1961): 
“In light of the distinctive character of investment com- 
panies and their easy susceptibility to management abuses 
(e.g., looting of the companies by insiders using means 
both crude and subtle), one of the primary objectives of 
the 1940 Act was the protection of investment companies 
as well as investors against the derelictions of investment 
companies’ directors, investment advisers, other fiduciaries, 
and principal underwriters.” 


53/ As the 1963 Special Study pointed out: “Return by 
an NYSE member of cash to his reciprocal correspondent 
for commission business would violate the anti-rebate rule 
..., but the return of a cash equivalent in the form of pro- 
fitable security commission business which might have been 
transacted directly by the NYSE member is permissible .... 
The Exchange’s published constitution and rules have never 
officially recognized a need to regulate reciprocal commis- 
sion arrangements. Its rule 369 outlaws specific commission 
practices either outright or under specified conditions, but 
does not mention reciptrocal arrangements with non-mem- 
ber professionals.’ H.R. Doc. No. 95, pt. 2, 88th Cong., 

Ist Sess. 304. 


54/ Public Policy 171-173. ‘It would not be inconsistent 
with those rules for dealer-distributed funds to direct give- 
ups to their adviser-underwriters, all of whom are NASD 
members, for the purpose of applying these give-ups to re- 
duce the advisory fees payable by the funds.” /d. at 173. 
See also Moses v. Burgin, 445 F.2d 369, 375 (C.A. 1, 1971), 
cert. denied 404 U.S. 994 (1971). 


55/ Public Policy 170: ‘The customer-directed give-up has 
been used extensively by the funds. It permits them to en- 
trust the execution of their portfolio transactions to a se- 
lected few brokers in whom they have special confidence 
and to reward with substantial cash payments the far 

larger group of brokers that distribute their shares.” 


56/ A high IOS official testified: ‘I very strongly urged 
[that] the firm ‘profitability-wise’ [would realize] much 
more residual benefits for the years to come through the 
building of a management fee than selling other people’s 
funds even at maximum commission rates. | wasn’t alone 
.... [E] verybody recognized that.” 


57/ Respondents’ counsel treat the distinction between the 
adviser-underwriter who directed give-ups to unaffiliated 
retail dealers and their clients who directed give-ups to 





themselves as a distinction without a difference. We 
disagree. We see a very real difference between the two 
situations. It is true that the adviser-underwriters who 
scattered give-up largesse among hosts of retail dealers 
did so out of self-interest. By treating those dealers 
generously, the adviser-underwriter encouraged sales, 
thereby enhancing the size of the fund and his manage- 
ment fee. But IPC did not rely to any appreciable extent 
on independent dealers. It had its own sales force. And 

as a fiduciary, it could not retain any part of the give-ups. 


58/ Respondents say that they were not responsible for 
FOA’s prospectuses. In view of their control over every 
aspect of FOA’s affairs and of the fact that the FOA 
prospectus was on at least one occasion amended to 
accommodate them, we must reject their claim. 


59/ See, eg., Franchard Corp., 42 SEC 163, 184 (1964) 
and cases there cited. See also The Wolf Corp., 42 SEC 
1042, 1049 (1966): “The Act required a clear and un- 
complicated statement in the prospectus of the basic 
facts.” 


60/ Respondents argue that the disclosures in the pro- 
spectuses must have been adequate because our staff 
“cleared” them. There is no substance to that argument. 
To begin with, there is nothing in the record that even 
suggests that our staff knew that the prospectuses were 
supposed to disclose that the 1OS respondents were tak- 
ing FOA’s excess brokerage. Secondly, “The burden of 
seeing to it that a registration statement filed with us 
neither includes any untrue statement of a material fact 
nor omits to state any material fact required to be stated 
therein or necessary to make the facts therein not mis- 
leading always rests on the registrant itself, and it never 
shifts to our staff.” Doman Helicopters, Inc., 41 SEC 431, 
441 (1963). Thirdly, there can be no such thing as an 
estoppel against the Government in circumstances such 
as these. Boruski v. SEC, 289 F.2d 738, 740 (C.A. 2, 
1961); SEC v. Culpepper, 270 F.2d 241, 248 (C.A. 2, 
1959); SEC v. Morgan, Lewis & Bockius, 209 F.2d 44, 
49 (C.A. 3, 1953). 


61/ As we said in Richard K. Fudge, 30 SEC 334, 339 
(1949): “While restitution to defrauded persons is to be 
encouraged, we cannot, on that basis alone, permit vio- 
lators to escape the consequences of their acts, particu- 
larly when restitution comes after discovery of their mis- 
deeds.” The significance of the refund to FOA is further 
diminished by the fact that no part of the far larger sums 
($1,450,000 as against $297,422) derived from the for- 
eign funds’ over-the-counter brokerage commissions was 
ever returned to those entities. 


62/ As we have seen, unlike the foreign funds, FOA was a 
registered investment company. 


63/ Cf. United States y. Deutsch, 451 F.2d 98, 109-111 
(C.A. 2, 1971) cert. denied, 404 U.S. 1019 (1972). 


64/ Id. at 114. See also Provident Management Corp., 44 
SEC 442, 448 (1970); Consumer-investor Planning Corp., 
43 SEC 1096, 1101 (1969). 


65/ As the Court of Appeals for the Second Circuit held in 
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United States v. Deutsch: “ ‘[A] cting as agent’ is ... a 
descriptive phrase distinguishing affiliated persons acting 
as brokers from those who are not acting as brokers in 
connection with a sale or purchase of securities for an 
investment company.” 451 F.2d at 111. As one com- 
mentator observes: ‘Section 17(e) is basically an anti- 
kickback provision. Its proscriptions apply when the 
affiliated person (or an affiliated person thereof) acts 

as an ‘agent’; when the money received constitutes ‘com- 
pensation’; and the activities giving rise to the compensa- 
tion are not within ‘the course’ of the affiliated person’s 
‘business as an underwriter or broker’.”” Butowsky, Mu- 
tual Fund Brokerage, 3 Rev. of Securities Regulation 915 
(1970). 


66/ Section 15(a)(1) prohibits a person from serving as 

an investment adviser of a registered investment company 
in the absence of a written contract precisely describing 
all compensation to be paid thereunder. Section 20(a) and 
Rule 20a-1 prohibit solicitations of proxies by means of a 
proxy statement containing any false or misleading state- 
ment of a material fact. Section 34(b) contains a similar 
prohibition with respect to documents filed or transmitted 
Pursuant to provisions of the Investment Company Act. 


67/ See Globe Aircraft Corp., 26 SEC 43 (1947) where we 
issued a stop-order suspending the effectiveness of a Se- 
curities Act registration statement even though the issuer 
had been adjudicated a bankrupt so that the possibility of 
future trading in the registered securities was extremely 
remote. We did so because we considered a “‘stop-order ... 
a necessary corollary of our finding that the registration 
statement is false and misleading” and because we viewed 
such an order as the appropriate ‘“‘means of formally ter- 
minating the effectiveness of the misleading document..” 
26 SEC at 55. 


68/ Our 1967 order requiring |OS to conduct all its securi- 
ties activities outside the United States does not warrant a 
different result. That order was in the nature of a resigna- 
tion by IOS as a part of a settlement of charges based on 
entirely different facts. It can neither be equated with nor 
viewed as a substitute for a bar order predicated on find- 
ings of fact such as those made in this opinion. 


69/ Beck v. SEC, 430 F.2d 673 (C.A. 6, 1970) is incon- 
sistent with these views. But we respectfully disagree with 
the holding of that case and decline to follow it. 


70/ See A. J. White & Co., Securities Exchange Act Re- 
lease No. 10645, pp. 5-6 (February 15, 1974), 3 SEC 
Docket 550, 551-552; Foelber-Patterson, Inc., 12 SEC 
330, 336 (1942). 


71/ In the securities business opportunities for dishonesty 
recor constantly. This necessitates specialized legal treat- 
ment. See Archer v. SEC, 133 F.2d 795, 803 (C.A. 8, 
1943), cert. denied 319 U.S. 767 (1943); Hughes v. SEC, 
174 F.2d 969, 975 (C.A.D.C., 1949). 


72/ This is so even though it appears that some years have 
now elapsed since they were last engaged in the securities 
business. That obviated any need for speedy action by us. 
However, the Lipper respondents are still legally free to 
engage in the securities business. Since we believe that this 
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would be incompatible with the public interest, we are 
constrained to take appropriate preventive action. 


73/ Lipper Corp. has applied for the withdrawal of that 
registration. Since we find revocation the appropriate 
course, we shall deny that request. 


74/ The exceptions to the initial decision are overruled 
or sustained to the extent that they are inconsistent or 
in accord with the views expressed in this opinion. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11773/October 24, 1975 


Admin. Proc. File Nos. 3-2156 and 3-2157 


In the Matters of 


ARTHUR LIPPER CORPORATION 
140 Broadway 

New York, New York 

(8-13182) 


ARTHUR LIPPER, Ill 


10S, LTD. (S.A.) 
Geneva, Switzerland 


INVESTORS PLANNING CORPORATION OF 
AMERICA 

(now known as CIP, Inc.) 

New York, New York 

(8-12374) 


ORDER IMPOSING REMEDIAL SANCTIONS AND DIS- 
CONTINUING PROCEEDINGS 


On the basis of the Commission’s opinion issued this day, 
it is 


ORDERED that IOS, Ltd. (S.A.) be, and it hereby is, bar- 
red from association with any broker or dealer; and it is 
further 


ORDERED that Arthur Lipper Corporation’s request for 
the withdrawal of its registration as a broker and dealer 
be, and it hereby is, denied; and it is further 


ORDERED that Arthur Lipper Corporation’s aforemention- 


ed broker-dealer registration be, and it hereby is, revoked; 
and it is further 


ORDERED that Arthur Lipper, III, be, and he hereby is, 
barred from association with any broker or dealer; and it 
is further 


ORDERED that the proceedings with respect to Investors 
Planning Corporation of America, now known as CIP, Inc., 
be, and they hereby are, discontinued. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11774/October 30, 1975 


FREEDOM OF INFORMATION ACT 
Release No. 35/October 30, 1975 


CONFIDENTIAL TREATMENT FOR INFORMATION 
FILED PURSUANT TO THE SECURITIES EXCHANGE 
ACT OF 1934; RESCISSION OF SECURITIES Ex- 
CHANGE ACT RULE 24b-2, PROPOSED NEW RULE 


24b-2, AND AMENDMENT OF VARiOUS PROCEDURAL 


RULES 
(File No. S7-598) 
(Comment period expires December 1, 1975) 


The Commission today announced the rescission of Rule 
24b-2 (17 CFR 240.24b-2) under the Securities Exchange 
Act of 1934 and the proposal for public comment of new 
Rule 24b-2 relating to confidential treatment of certain 
information required to be filed with the Commission, the 


amendment of 17 CFR 200.30-1 relating to authority of the 
Director of the Division of Corporation Finance (“‘Division’’) 


to process applications for confidential treatment, and 

the amendment of 17 CFR 201.26 realting to Commission 
review of decisions of the Division under the proposed 
Rule 24b-2. 1/ The procedures set forth i proposed Rule 
24b-2 will be followed until a permanent rule is adopted. 


Section 24 of the Securities Exchange Act of 1934, 15 
U.S.C. Section 78x, was recently amended by Section 19 
of Public Law No. 94-29 (the Securities Acts Amendments 
of 1975.) 2/ 


Previously, Section 24 had prohibited, in subsection (a), 
the disclosure of trade secrets and processes, and had auth- 
orized, in subsection (b), the nondisclosure of any other 
type of information filed with the Commission pursuant 
to the Securities Exchange Act unless the Commission 
found disclosure to be in the public interest. See American 
Sumatra Tobacco Corp., 7 SEC 1033, affirmed, American 
Sumatra Tobacco Corp. v. Securities and Exchange Com- 
mission, 110 F.2d 117 (C.A.D.C., 1940). Significantly, a 
determination under the former Section 24 that disclosure 
of information was not in the public interest could have 
been made in some circumstances when the information 
would not otherwise come within the exemptions from 


disclosure under the Freedom of Information Act (“FOIA”), 


5 U.S.C. 552. 


Section 24 now defines, in subsection (a), the term “‘re- 
cords” to include “‘all applications, statements, reports, 
contracts, correspondence, notices,and other documents 
filed with or otherwise obtained by the Commission pur- 
suant to this title or otherwise.” Subsection (b) of the 








amended Section prohibits disclosure of any records in 
contravention of the rules and regulations of the Commis- 
sion under the FOIA or in circumstances where the Com- 

mission has determined, pursuant to such rules, to afford 

confidential treatment for information contained in such 

records. 


Rescission of Rule 24b-2 


Rule 24b-2 (17 CFR 240.24b-2), promulgated under 
Section 24, established a procedure whereby persons 
filing documents with the Commission pursuant to the 
Securities Exchange Act could request confidential 
treatment for information contained therein. Pursuant to 
subsection (c) of the Rule, and the former provisions of 
Section 24, until the Commission had made a determina- 
tion regarding such a request, the information in question 
could not be disclosed by the staff. Under subsection (e) 
of the Rule, a person requesting confidential treatment 
could also request a hearing thereon. Subsection (h) pro- 
vided that if the Commission determined that disclosure 
of materials filed by the issuer of a security registered on 
any exchange was in the public interest, the issuer could 
withdraw such materials by withdrawing the registration 
of each security to which the material filed related. 


The amendment to Section 24 has removed the statutory 
basis for Rule 24b-2 and, in effect, rescinded it. 


Proposed New Rule 24b-2 


Proposed Rule 24b-2 reads as follows (changes from re- 
scinded Rule 24b-2 in italics): 


“240.24b-2 Nondisclosure of information filed with the 
Commission and with any exchange. 


(a) Any person filing any registration statement, report, 
application, statement, correspondence, notice or other 
document (herein referred to as the material filed) under 
the Act may make written objection to the public dis- 
closure of any information contained therein in accord- 
ance with the procedure set forth below. The procedure 
provided in this rule shall be the exclusive means of re- 
questing confidential treatment of information required 
to be filed under the Act. 


(b) The person shall omit from the material filed the 
portion thereof which it desires to keep undisclosed 
(hereinafter called the confidential portion). In lieu 
thereof, it shall indicate at the appropriate place in the 
material filed that the confidential portion has been so 
omitted and filed separately with the Commission. The 
person shall file with the copies of the material filed 
with the Commission: 


(1) As many copies of the confidential portion, each 
clearly marked “‘Confidential Treatment,” as there are 
copies of the material filed with the Commission and 
with any exchange. Each copy shall contain an appro- 
priate identification of the item or other requirement 
involved and, notwithstanding that the confidential 
portion does not constitute the whole of the answer, 
the entire answer thereto; except that in case the con- 
fidential portion is part of a financial statement or 
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schedule, only the particular financial statement or sched- 
ule need be included. All copies of the confidential portion 
shall be in the same form as the remainder of the material 
filed; 


(2) An application making objection to the disclosure of 
the confidential portion. Such application shall be on a 
sheet or sheets separate from the confidential portion, and 


shall contain (i) an identification of the portion; (ii) a state- 


ment of the grounds of objection referring to, and contain- 
ing ah analysis of, the applicable exemption(s) from dis- 
closure under the Commission’s rules and regulations 
adopted under the Freedom of Information Act (17 CFR 
200.80), and a justification of the period of time for 
which confidential treatment is sought; (iii) a written 
consent to the furnishing of the confidential portion to 
other government agencies, offices or bodies and to the 
Congress; and (iv) the name of each exchange, if any with 
which the material is filed. 


The copies of the confidential portion and the application 
filed in accordance with this paragraph (b) shall be en- 
closed in a separate envelope marked “Confidential Treat- 
ment” and addressed to The Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. 


(c) Pending a determination as to the objection filed 
the confidential portion will not be made available to the 
public. 


(d)(1) If it is determined that the objection should be sus- 
tained, a notation to that effect will be made at the appro- 
priate place in the material filed. Such a determination 
will not preclude reconsideration whenever appropriate, 
such as upon receipt of any subsequent request under the 
Freedom of Information Act (5 U.S.C. 8552) and, if 
appropriate, revocation of the confidential status of all 

or a portion of the information in question. Where an 
initial determination has been made under this rule to 
sustain objections to disclosure, the Commission will 
attempt to give the person requesting confidential treat- 
ment advance notice, wherever possible, if confidential 
treatment is revoked. 


(2) /n any case where an objection to disclosure has been 
disallowed or where a prior grant of confidential treat- 
ment has been revoked, the person who requested such 
treatment will be so informed by registered or certified 
mail to the person or his agent for service. Pursuant to 

17 CFR 201.26, persons making objections to disclosure 
may petition the Commission for review of a determina- 
tion by the Division disallowing objections or revoking 
confidential treatment. 


(e) The confidential portion shall be made available to 
the public at the time and according to the conditions 
specified in subparagraphs (1)-(2) of this paragraph: 


(1) Upon the lapse of five days after the dispatch of 
notice by registered or certified mail of a determination 
disallowing an objection, if prior to the lapse of such five 
days the person shall not have communicated to the Sec- 
retary of the Commission his intention to seek review by 
the Commission under 17 CFR 201.26 of the determina- 
tion made by the Division; or 
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(2) /f such a petition for review shall have been filed 
under 17 CFR 201.26, upon final disposition thereof ad- 
verse to the petitioner. 


(f) If the confidential portion is made available to the 
public, one copy thereof shall be attached to each copy 
of the material filed with the commission and with each 
exchange.” 


* * * & # 


Under the proposed rule, information will be entitled to 
confidential treatment only if it is considered non-public 
under the Commission’s FOIA rules (17 CFR 200.80). 
This determination would be made at the time an appli- 
cation for confidential treatment is filed pursuant to pro- 
posed Rule 24b-2, but would be reconsidered whenever 
appropriate, such as when a request for the information is 
filed under the FOIA. Persons who have applied for and 
received confidential treatment for information pursuant 
to the proposed rule will be contacted by the staff when- 
ever additional information is required in order to de- 
termine whether continued confidential treatment is war- 
ranted. If it is determined that a continuation of confi- 
dential treatment is not warranted, the confidential treat- 
ment will be revoked and the person who requested such 
treatment will be so notified wherever possible. 


Determinations to grant, deny or revoke confidential treat- 
ment will be made by the Diector of the Division of 
Corporation Finance. Persons may petition the Commis- 
sion for review of his determinations under 17 CFR 201.26; 
the Commission will accord expedited treatment to all 
such petitions for review to the extent necessary to respond 
to a pending request under the FOIA within the time limits 
prescribed by that statute. See 5 U.S.C. §552(a)(6)(A). 


Status of Information Subject to Objections Filed Under 
Former Section 24 


The status of information which is the subject of pending 
or past objections under the former provisions of Section 
24 turns upon the same basic premise. In each instance the 
information in question was presumably required to be 
filed by the provisions of the Securities Exchange Act. In 
former Section 24, Congress had established conditions 
under which such information could be made available 

to the public despite objections — “when in [the Commis- 
sion’s] judgment a disclosure of such information is in the 
public interest ....." By amending these provisions, Congress 
has established somewhat different conditions for release 
of such information — essentially those prescribed by the 
FOIA. 


We do not believe that any person has a “vested right,” or 
any right at all, in the conditions of former Section 24 
which would entitle him to insist on the continued appli- 
cability thereof. Similarly, no one has a “vested right” 

in the terms of the original exemptions from the disclosure 
requirements of the Freedom of Information Act. Some 
of these exemptions were significantly narrowed by Con- 
gress in 1974. Thus, amended Section 24 now governs the 
disclosure to the public of information filed pursuant to 
the Securities Exchange Act, whether objections to dis- 
closure of such information were filed and sustained prior 
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to the effective date of the amendment to that Section or 
whether they have been filed and are still pending. 


Interim Procedures 


In order that information not entitled to confidential 
treatment is not withheld from the public unnecessarily, 
the procedures outlined in the proposed new rule will be 
followed until a final rule is adopted. Accordingly, those 
procedures should hereafter be followed by persons who 
apply for confidential treatment. 


Persons who have already filed applications for confi- 
dential treatment pursuant to former Rule 24b-2 which 
are still pending should supplement their applications with 
an explanation of why the information may be consider- 
ed to be exempt from the disclosure requirements of the 
FOIA under the Commission’s FOIA rules, set forth at 

17 CFR 200.80. The staff will contact each person whose 
application is pending and request such a statement. 


Those who in the past have requested and been granted 
confidential treatment under the provisions of former 
Rule 24b-2 are advised that, while that information will 
continue to be maintained in non-public files until re- 
consideration of its confidential status, the disclosure re- 
quirements of the FOIA will ultimately apply. Such per- 
sons may, if they desire, submit supplementary informa- 
tion stating why the information in question may be 
considered to be exempt from the disclosure require- 
ments of the FOIA under the Commission’s FOIA rules 
set forth at 17 CFR 200.80. Where confitential treatment 
is revoked, the person who requested suc treatment will 
be so notified wherever possible and may pe‘iti_n for re- 
view pursuant to 17 CFR 200.26. 


Amendment of 17 CFR 200.30-1 


The Commission has delegated authority to the Director 
of the Division of Corporation Finance to process appli- 
cations for confidential treatment of information requir- 
ed to be filed under the Act. 17 CFR 200.30-1(d)(3) here- 
tofore provided: 


(i) To grant applications for confidential treatment of 
contract provisions under Section 24(b) of the Act (15 
U.S.C. 78x(b)) and Rule 24b-2 thereunder (240.24b-2 
of this chapter); 


(ii) To accord confidential treatment to material other 
than contract provisions filed pursuant to Section 24(b) 
of the Act (15 U.S.C. 78x(b) and Rule 24b-2 thereunder 
(240.24b-2 of this chapter), but only when the Commis- 
sion has previously by order granted confidential treat- 
ment to the same information; 


(iii) To schedule hearings on applications pursuant to 
Section 24(b) of the Act (15 U.S.C. 24x(b)) and Rule 
24b-2 (240.24b-2 of this chapter) thereunder; and to 
deny any such application as to which the applicant 
waives his right to a hearing, provided such applicant is 
advised of his right to have such denial reviewed by the 
Commission. 


In order to implement procedures in proposed Rule 





24b-2, 17 CFR 200.30-1(d)(3) is amended to provide: 
(i) To grant and deny applications for confidential treat- 
ment filed pursuant to Section 24(b) of the Act (15 
U.S.C. 78x(b)) and Rule 24b-2 thereunder (240.24b-2 
of this chapter); 


(ii) To revoke a grant of any such application for confi- 
dential treatment. 


Amendment of 17 CFR 201.26 


Rule 26 of the Commission’s Rules of Practice is amended 
by adding thereto subparagraph 201.26(b)(5) to provide 
that decisions made by the Division pursuant to the dele- 
gated authority contained in 17 CFR 200.30-1(d)(3) 
(amended as set forth above) shall be reviewable by the 
Commission on petition of the party seeking confidential 
treatment, in accordance with the procedure outlined in 
17 CFR 201.26. The subparagraph added by the amend- 
ment to the Rule provides as follows: 


(5) Article 30-1(d)(3), §200.30-1(d)(3) of this chapter, 
regarding the grant, denial, or revocation of a prior grant, 
of applications for confidential treatment for information 
filed with the Commission and with any exchange. 


Amendment to 17 CFR 201.25 


Rule 25 of the Commission’s Rules of Practice sets forth 
procedures which govern applications for confidential 
treatment made under the provisions of the various statutes 
administered by the Commission. Since it is intended that 
the procedure to govern requests for confidential treat- 
ment for documents filed under the Securities Exchange 
Act shall be the procedure set forth in proposed Rule 
24b-2, Rule 25 of the Rules of Practice, 17 CFR 201.25 
is amended to delete the reference therein to Section 
24(b) of the Securities Exchange Act and Rule 24b-2 
thereunder and, as amended, now provides: 


(a) Requests for confidential treatment. Confidential 
treatment of material listed in §201.25(a) may be re- 
quested for good cause where authorized by statute. 
Requests for confidential treatment may be made pursu- 
ant to the provisions of Clause 30 of Schedule A of the 
Securities Act of 1933 and §230.485 of this chapter 
thereunder, section 22(b) of the Public Utility Holding 
Company Act of 1935 and §250.104 of this chapter 
thereunder, section 45(a) of the Investment Company 
Act of 1940 and §270.45a-1 of this chapter thereunder, 
or section 210(a) of the Investment Advisers Act of 1940. 
In any case where a hearing for the purpose of taking tes- 
timony relating to whether confidential treatment should 
be granted or continued is to be held, the Commission may 
in its discretion, prior to the hearing, require the person 
desiring the confidential treatment to furnish in writing 
additional information in respect of its grounds of ob- 
jection to public disclosure. Failure to supply the infor- 
mation so requested within 15 days from the date of re- 
ceipt by the registrant of a notice of the information re- 
quired, shall be deemed a waiver of the objections to pub- 
lic disclosure of that portion of the information filed 
confidentially with respect to which the additional infor- 
mation required by the Commission relates, unless the 
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Commission shall otherwise order for good cause shown 
at or before the expiration of such 15-day period. 


‘b) Procedure in confidential treatment cases. 


(1) All papers containing data as to which confidential 
treatment is sought, together with any application making 
objection to the disclosure thereof, or other papers relat- 
ing in any way to such application, shall be made available 
to the public only in accordance with orders of the Com- 
mission and/or the applicable provisions of §8230.485 

or 250.104 of this chapter (Rule 485 issued under the 
Securities Act of 1933, Rule 104 issued under the Public 
Utility Holding Company Act of 1935), section 45 of the 
Investment Company Act of 1940 and §270.45a-1 of 

this chapter (Rule 45a-1 issued under that Act), or section 
210(a) of the Investment Advisers Act of 1940. 


(2) Proposed findings and conclusions and briefs in 
support of such proposed findings and conclusions, an 
initial decision, any petition for Commission review 
thereof, and any briefs pursuant to Commission order 
for review which are filed in connection with any pro- 
ceeding concerning confidential treatment shall, unless 
otherwise ordered by the Commission, be for the con- 
fidential use only of the hearing officer, the Commission, 
the parties and counsel. The initial page of copies of such 
an initial decision will contain a statement that such de- 
cision is nonpublic. The order of the Commission sus- 
taining or denying the application for confidential treat- 
ment shall be made available to the public. Any findings 
or opinion issued by a hearing officer or by the Commis- 
sion in any proceeding relating to confidential treatment 
shall be made public at such time as the material filed con- 
fidentially is made available to the public. 


(c) [Reserved] 


(d) Purchase of transcripts of private hearings. Trans- 
cripts of private hearings will be supplied to the parties 
at the prescribed rates. 


Amendment of 17 CFR 200.80(b)(3) 


The Commission’s ruies under the FOIA now refer to Sec- 
tion 24 of the Securities Exchange Act and Rule 24b-2 
thereunder as provisions pursuant to which information 
could be exempt from the disclosure requirements of the 
FOIA when its disclosure was not in the public interest. 
Since, as noted above, Section 24(b) now makes the status 
of information dependent on the provisions of the FOIA, 
that section can no longer be considered a substantive 
statutory exemption within the meaning of the third ex- 
emption of the FOIA, 5 U.S.C. §552(b)(3). Accordingly, 
17 CFR 200.80(b)(3) is amended to delete the references 
contained therein to Section 24 and Rule 24b-2 and, as 
amended, now provides: 


(3) Specifically exempted from disclosure by statute, in- 
cluding: 


(i) Information contained in any notification, statement, 
application, declaration, report, or other document or 
record filed with or received by the Commission as requir- 
ed or permitted by law which is entitled to confidential 
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treatment by operation or application of the provision 
of Clause 30 of Schedule A of the Securities Act of 1933 
and Rule 485 (17 CFR 230.485) thereunder, section 22 
of the Public Utility Holding Company Act of 1935 and 
Rule 104(b) (17 CFR 250.140(b)) thereunder, section 
321(b) of the Trust Indenture Act of 1939, section 33(b) 
of the Investment Company Act of 1940 and Rule 45a-1 
(17 CFR 270.45a-1) thereunder, or section 210 of the 
Investment Advisers Act of 1940; and 


(ii) Information concerning administrative proceedings 
which are nonpublic pursuant to the provisions of section 
22 of the Securities Exchange Act of 1934, section 19 

of the Public Utility Holding Company Act of 1935, sec- 
tion 320 of the Trust Indenture Act of 1939, section 41 
of the Investment Company Act of 1940, or section 212 
of the Investment Advisers Act of 1940. 


To the extent the foregoing, in view of the amendment 

to Section 24, is not merely interpretative or a general 
statement of Commission policy, it is considered to relate 
to agency organization, practice and procedure rather 
than to substantive matters. 3/ Thus, with respect to the 
rescission of Rule 24b-2, the establishment of interim 
procedures and the amendment of 17 CFR 200.30-1(d)(3), 
201.26, 201.25, and 200.80(b)(3), the provisions of 5 
U.S.C. 553 regarding notice, procedures and publication 
prior to effective date are not applicable. Accordingly, they 
are effective upon publication of this notice in the Fea- 
eral Register. 


Pursuant to Section 23(a)(2) of the Securities Exchange 
Act, the Commission has considered the impact that these 
amendments and this proposal would have on competition 
and is not aware, at this time, of any burden that such 
rules would impose on competition not necessary or ap- 
propriate in furtherance of the purposes of that Act. How- 
ever, the Commission specifically invites comment as to 
the competitive impact of this proposal, if adopted. 


Proposed Rule 24b-2 (17 CFR 240.24b-2) is proposed 
pursuant to Sections 23 and 24 of the Securities Exchange 
Act of 1934, as amended, 15 U.S.C. §878w and 78x, and 
the Freedom of Information Act, 5 U.S.C. §552. All in- 
terested persons are invited to submit written comments, 
to be received not later than December 1, 1975, to George 
A. Fitzsimmons, Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. Such submissions 
should refer to File No. S7-598, and will be available for 
public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ The Commission also announces the amendment of 
17 CFR 201.25 and 17 CFR 200.80(b)(3) to delete refer- 
ences to Rule 24b-2 which are no longer appropriate. 


2/ Public Law No. 94-29 was signed by the President on 
June 4, 1975 at which time, as provided by Section 31(a) 
thereof, Section 19 became effective. 


3/ To the extent a rule is inconsistent with its statutory 
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basis, it is, of course, invalid. See Manhattan General 
Equipment Co. v. Commissioner of Internal Revenue, 
297 U.S. 124 (1936). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11775/October 30, 1975 


Admin. Proc. File No. 3-4793 
In the Matter of 
LLOYD FELD 


ORDER INSTITUTING PROCEEDINGS AND IMPOS- 
ING SANCTIONS PURSUANT TO RULE 2(e) OF THE 
COMMISSION’S RULES OF PRACTICE 


The Commission deems it appropriate to institute pro- 
ceedings against Lloyd Felt (““Respondent”’) pursuant to 
Rule 2(e) of the Commission’s Rules of Practice. 1/ Ac- 
cordingly, 1T 1S ORDERED that such proceedings be, and 
they hereby are, instituted. 


Respondent has submitted an offer of settlement in these 
proceedings. Under the terms of his offer of settlement, 
respondent, solely for the purposes of settling these pro- 
ceedings, and without admitting or denying the factual 
assertions or conclusions of law set forth herein, consents 
to the entry of the finding and the order made herein. 


I. 
BACKGROUND 


Eastern Sound Co., Inc. (now known as Audio Media Corp. 
and hereinafter referred to as ‘Eastern’’) is a New York 
corporation with its principal offices located at 11 Sunrise 
Plaza, Valley Stream, Long Island, New York. Eastern 

has approximately 325,000 shares outstanding and report- 
ed assets of ebout $108,000 as of November 1, 1973. In 
early 1972, Eastern was a start-up company with no busi- 
ness history or operations. Eastern proposed to engage in 
the business of “Point of Purchase’”’ audio advertising 
whereby Eastern would purchase space from, and install 
sound equipment in, supermarkets in order to advertise 
the products of various companies. On April 25, 1972, 
Eastern made a public offering of its securities pursuant 
to Regulation A under the Securities Act of 1933. 

The offering consisted of 80 units of its securities at $2,- 
500 per unit. Each unit was comprised of 500 shares of 
common stock and warrants to purchase 200 shares. 


In November 1972, Eastern’s common stock split 2-1/2 for 
1 and, as a result, there was a reduction in the exercise 
price of its warrants from $10.00 to $4.00 per share, pur- 
suant to the anti-dilution provisions of the warrants. There- 
after, Eastern decided to reduce the exercise price of the 
warrants further from $4.00 to $3.20 in order to induce 
warrant holders to exercise their rights. 


Since the original warrants did not provide for a reduction 
of the exercise price, through an offering circular dated 





February 20, 1973, Eastern offered to exchange for 21 
days the existing 27,350 warrants, exercisable at $4.00 
per share, for an identical number of new warrants exer- 
cisable at $3.20 per share. 


The April 25, 1972 and February 20, 1973 offering circu- 
lars contained materially false and misleading statements 
concerning Eastern’s supermarket and advertising con- 
tracts. 2/ 


ROLE OF RESPONDENT 


Respondent is a practicing attorney in New York, New 
York, and was counsel to the underwriter for the April 25, 
1972 Regulation A offering. In this regard Respondent 
was involved in the preparation and review of the offering 
circular that was utilized in connection with that offering. 
Respondent, assisted by Eastern’s counsel, prepared the 
February 20, 1973 offering circular. 3/ 


During the course of the preparation of the April 25, 1972 
offering circular, Respondent learned that it was essential 
to Eastern’s business future to obtain advertising con- 
tracts. As disclosed in the offering circular, Eastern was a 
start-up corporation which would primarily depend on 
revenues from such advertising contracts as its principal 
source of income. 


!n connection with the preparation of the offering circular, 
Respondent requested and received from Eastern copies of 
the purported advertising contracts referred to in the offer- 
ing circular. These purported contracts were prepared on 
printed forms bearing the name of H. R. Stone Representa- 
tives, Inc. (’’H. R. Stone”). 4/ Upon examination of the 
advertising contracts, Respondent observed that the pur- 
ported contracts were signed by the President of Eastern 
but did not contain the signature of the advertiser as re- 
quired by each contract on its face. 


In early April 1972, in contemplation of the offering 
which ultimately occurred on April 25, 1972, Respondent 
requested and received from Eastern’s management an ex- 
planation of the absence of the advertisers’ signatures on 
the advertising contracts. 5/ Subsequently, Respondent 
also recieved a letter, dated April 14, 1972, from H. R. 
Stone which, although not specifically explaining the ab- 
sence of signatures on the contracts, represented that it 
was H. R. Stone’s policy over the past decade to enter into 
oral agreements with advertisers, and that such agreements 
were viewed by all parties as binding contracts. 


Thereafter, as a part of his review of the existence of the 
purported contracts, Respondent arranged for a meeting 
with the Executive Vice President of H. R. Stone on April 
19, 1972. During that meeting, which was attended by Re- 
spondent, the President of Eastern and its counsel, there 

was a discussion of the general industry practice with respect 
to advertising contracts, and it was represented to Respond- 
ent that although industry practice does not require that 

the advertiser sign the contract, the agent (H. R. Stone) 
must sign as a representative for the advertiser. 


Thereafter, Respondent prepared a letter for the review 


and signature of the Executive Vice President of H. R. 
Stone. This letter, which was signed by the Executive Vice 
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President of H. R. Stone on April 21, 1972, and returned 
to Respondent prior to the effective date of the offering, 
confirmed that it was the general industry practice that, 
while the advertiser does not sign the contract, the con- 
tract must be signed by the broadcaster (Eastern) and the 
media agent (H. R. Stone) as representative for the adver- 
tiser, before the contract would be enforceable. 


The purported advertising contracts in the possession of 
Respondent were not signed by the advertisers, nor by H. 
R. Stone on their behalf, as was stated in the confirmatory 
letter as being the custom of the advertising industry. Re- 
spondent took no steps to determine why H. R. Stone had 
not signed the advertising contracts on behalf of the ad- 
vertiser. Further, Respondent took no steps to confirm 
directly with any of the named advertisers whether they 
had in fact committed themselves to the various contracts. 


In connection with the preparation of the April 25, 1972 
offering circular, Respondent requested and received seven 
purported contracts, which were prepared by Eastern or its 
counsel, covering 407 supermarkets, as set forth in the 
offering circular. Six of the supermarket contracts, which 
Respondent received, contained signatures. The seventh 
contract consisted of two unsigned pages and had attached 
a signed letter which purported to be a letter-agreement be- 
tween Eastern and an agent of the supermarket chain, but 
did not specify the exact number of stores involved. Two 
of these supermarket contracts contained ambiguities that 
should have alerted Respondent to make further inquiry in 
order to verify the validity of the contracts. 


Eastern had received a letter in late March 1972 from a 
Special Counsel retained by it for purposes of the RP Act, 
which was represented to Respondent to be an expert in 
that field, stating that in the opinion of the Special Coun- 
sel, Eastern’s proposed business arrangements would be in 
conformity with the RP Act if Eastern’s business were oper- 
ated in the manner described in the letter. The view express- 
ed in the letter was based upon facts orally presented to the 
Special Counsel by Eastern’s President and contained in 
preliminary printed materials, including proposed contracts, 
and a draft of the offering circular which described East- 
ern’s proposed business and advertising program. The Spec- 
ial Counsel advised Eastern that its letter, which did not 
offer any opinion as to the legality under the RP Act of 
Participation by advertisers in the proposed business opera- 
tions, was only “informal.” Respondent nonetheless relied 
upon this letter, which he believed correctly described 
Eastern’s method of business as set forth in Eastern’s offer- 
ing circular, and concluded that the April 25, 1972 offer- 
ing circular did not have to contain any disclosure as to 

the possible impact of the RP Act on Eastern’s proposed 
business activities. 


In this context, Respondent did not adequately address the 
pivotal issues. These issues were whether the advertisers 
would participate in Eastern’s advertising program given 

the condition precedent in the purported advertising con- 
tracts that the contracts were “‘subject to clearance of the 
Robinson-Patman Act” and what disclosure of this problem 
was necessary in order to give prospective investors a clear 
understanding of the risks involved. In fact, advertisers were 
unwilling to participate in Eastern’s advertising program be- 
cause of their potential exposure to RP Act violations. Al- 
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though Respondent reviewed the March 1972 letter from 
Eastern’s Special Counsel, he did not check with the adver- 
tisers to ascertain whether the condition precedent in the 
purported contracts had been satisfied, and there was no 
disclosure in the offering circular of the condition prece- 
dent or that Eastern was relying on the informal opinion 
rendered by its Special Counsel. 


The February 20, 1973 offering circular, described above, 
reasserted many of the false statements made in the April 
25, 1972 offering circular. Respondent knew and the sec- 
ond offering circular disclosed that Eastern was not yet 
operational and therefore, had shown no revenues from ad- 
vertisers. Moreover, because almost all the purported ad- 
vertising contracts described in the April 25, 1972 offer- 
ing circular, which Respondent had in his possession, had 
by their terms expired, Respondent checked with the Presi- 
dent of Eastern, which had become his client, who inform- 
ed him that the advertisers had agreed to extend the time 
for commencement of the advertising to be performed 
under the contract. No additional documents were request- 
ed or reviewed by Respondent in an attempt to substanti- 
ate the representations made by Eastern’s President, upon 
which Respondent relied. 


The February 20, 1973 offering circular also falsely repre- 
sented that Eastern had arrangements with advertisers, 
when in fact no such arrangements existed. The 18 adver- 
tising contracts described in the February 20, 1973 offer- 
ing circular were five more than the amount described in 
the April 25, 1972 offering circular. Respondent only 
checked with the President of Eastern who told him that 
Eastern had agreements with five additional advertisers. 6/ 
Respondent neither requested nor saw these additional 
advertising contracts. 


In addition, as discussed above with respect to the April 
1972 offering, there was no disclosure in the February, 
1973 offering circular of the continuing RP Act problem. 


Further, the February 20, 1973 offering circular falsely 
represented that Eastern hadcontracts with ten supermar- 
ket chains consisting of approximately 645 stores, when 
in fact Eastern had contracts with only five supermarket 
chains with respect to approximately 252 stores. Although 
Respondent had in his possession seven 7/ of the ten pur- 
ported supermarket contracts, he took no steps to verify 
the existence of the remaining three supermarket contracts, 
which were dated after the effective date of the offering 
and which contained ambiguities that should have alerted 
Respondent to make further independent inquiry in order 
to verify their existence. 


Hl. 
Based on the foregoing, the Commission concludes that Re- 
spondent engaged in improper professional conduct in vio- 
lation of Rule 2(e)(1)(ii) of the Commission’s Rules of 
Practice. 


IV. 
In his offer of settlement, among other things, Respondent 
sets forth the following statements which he asks the Com- 
mission to consider: 


1. Eastern, its management and others intentionally 
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deceived Respondent by making untrue representations 
and substantiating these representations by falsifying con- 
tracts and furnishing other false information to him. 


2. Respondent believed in good faith that the documents, 
confirmations, opinions and other infomation he received 
and the other steps he took were sufficient to insure the 
accuracy of the contents and representations set forth in 
the offering circulars. 


3. Respondent asserts that an Executive Vice President 
of H. R. Stone confirmed to him that the advertisers had 
agreed to the contracts. 8/ 


4. In connection with his work on the offering circular, 
Respondent obtained and relied upon certain information, 
representations and opinions given to him by Eastern, its 
management, its counsel, and others. 


5. Respondent had no knowledge of the fraudulent ac- 
tivities of Eastern, its management and others. 


6. Respondent has never been the subject of any proceed- 
ing or action brought by or on behalf of the Commission. 


V. 
After due consideration of all the circumstances, and upon 
the recommendations of the staff, the Commission has de- 
termined to accept Respondent's offer of settlement. In 
arriving at this determination, the Commission has taken 
into consideration the mitigating factors set forth above. 


Accordingly, 1T 1S FURTHER ORDERED that, subject to 
the terms and conditions provided in the offer of settle- 
ment, Respondent be, and he hereby is, censured by the 
Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Rule 2(e), 17 CFR 201.2(e) provides in part: “’(1) The 
Commission may deny, temporarily or permanently, the 
privilege of appearing or practicing before it in any way to 
any person who is found by the Commission after notice of 
and opportunity for hearing in the matter (i) not to possess 
the requisite qualifications to represent others, or (ii) to be 
lacking character or integrity or to have engaged in unethi- 
cal or improper professional conduct, or (iii) to have will- 
fully violated, or willfully aided and abetted the violation 
of any provision: of the federal securities laws .... or the 
rules and regulations thereunder. ” 


2/ The April 25, 1972 offering circular contained untrue 
statements of material facts including, among other things, 
statements that: 


(a) Eastern had existing contracts with seven supermarket 
chains aggregating 407 individual supermarkets, when in 
fact it had contracts with only three chains, covering an ag- 
gregate of 130 supermarkets; and 


(b) Eastern had made arrangements with 13 advertisers for 
advertising in 407 supermarkets for broadcasting cycles 


aggregating395 weeks, when in fact no arrangements or 
agreements existed with any advertisers. 


The April 25, 1972 offering circular also omitted to dis- 
close that Eastern had been unable to obtain any arrange- 
ments from any advertisers and that Eastern’s inability to 
obtain such arrangements was due, in part, to doubts on 
the part of advertisers concerning the legality of Eastern’s 
proposed business activities under certain provisions of 
the Robinson-Patman Act, 15 U.S.C. §13 et seg. (“RP 
Act”). 


The February 20, 1973 offering circular contained untrue 
statements of material facts including, among other things, 
statements that: 


(a) Eastern had ten supermarket chains aggregating 645 
supermarket stores under contract, when in fact, it had 
contracts with only five chains aggregating 252 super- 
markets; 


(b) Eastern had arrangements with 18 advertisers for ad- 
vertising in 645 supermarkets, when in fact, it had no ar- 
rangements or agreements with any advertisers; and 


(c) Eastern had installed its equipment in approximately 
320 of the supermarkets it had under contract and that 
Eastern expected to complete installation in the 645 super- 
markets then under contract by April 1973, when in fact 
Eastern had completed installation in only approximately 
252 supermarkets, which equipment was not operational, 
and Eastern had no reasonable basis to conclude that in- 
stallation would be completed in the 645 supermarkets by 
April 1973. 


The February 20, 1973 offering circular omitted to dis- 
close, among other things, that: 


(a) Eastern did not have the capacity to commence opera- 
tions in the foreseeable future and Eastern has not received 
any advertising revenues or received any contracts from 
advertisers; and 


(b) Eastern’s inability to obtain arrangements from adver- 
tisers was due, in part, to doubts by advertisers concerning 
the legality of Eastern’s proposed business activities under 
certain provisions of the RP Act. 


3/ The Commission has instituted legal proceedings against 
certain persons involved in these offerings. See SEC v. 
Audio Media, et al. and Securities Exchange Act Release 
No. 11776, Gated October 30, 1975. 


4/ H. R. Stone is a national advertising firm which Eastern 
contracted with to act as Eastern’s agent for securing ad- 
vertisers. With respect to the advertising contracts, an Exe- 
cutive Vice President of H. R. Stone represented to Respond- 
ent that H. R. Stone would serve as agent for the advertisers 
or their agencies as well as Eastern. 


5/ Respondent maintains that Eastern and its management 
represented to him that these contracts were valid. See 
Part IV infra. 


6/ The President of Eastern denies that he made this state- 
ment. 
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7/ In fact several of these supermarket contracts in his 
possession were forgeries although Respondent had no 
knowledge of this fact. 


8/ The Executive Vice President of H. R. Stone contra- 
dicts this representation. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11776/October 30, 1975 


Admin. Proc. File No. 3-4792 
In the Matter of 
MILTON LOEWE 


ORDER INSTITUTING PROCEEDINGS AND IMPOSING 
SANCTIONS PURSUANT TO RULE 2(e) OF THE COM- 
MISSION’S RULES OF PRACTICE 


The Commission deems it appropriate to institute proceed- 
ings against Milton Loewe (“Respondent”) pursuant to 
Rule 2(e) of the Commission's Rules of Practice. 1/ Ac- 
cordingly, 1T IS ORDERED that such proceedings be, and 
they hereby are, instituted. 


Respondent has submitted an offer of settlement in these 
proceedings. Under the terms of his offer of settlement, Re- 
spondent, solely for the purposes of settling these proceed- 
ings, and without admitting or denying the factual assertions 
or conclusions of law set forth herein, consents to the en- 
try of the finding and the order made herein. 


a 
BACKGROUND 


Eastern Sound Co., Inc. (now known as Audio Media Corp. 
and hereinafter referred to as ‘Eastern’’) is a New York cor- 
poration with its principal offices located at 11 Sunrise 
Plaza, Valley Stream, Long Island, New York. Eastern has 
approximately 325,000 shares outstanding and reported 
assets of about $108,000 as of November 1, 1973. In early 
1972, Eastern was a start-up company with no business his- 
tory or operations. Eastern proposed to engage in the busi- 
ness of ‘’Point of Purchase” audio advertising whereby 
Eastern would purchase space from, and install sound 
equipment in, supermarkets in order to advertise the prod- 
ucts of various companies. On April 25, 1972, Eastern made 
a public offering of its securities pursuant to Regulation A 
under the Securities Act of 1933. The offering consisted of 
80 units of its securities at $2,500 per unit. Each unit was 
comprised of 500 shares of common stock and warrants to 
purchase 200 shares. 


In November 1972, Eastern’s common stock split 2% for 1 
and, as a result, there was a reduction in the exercise price 
of its warrants from $10.00 to $4.00 per share, pursuant to 
the anti-diiution provisions of the warrants. Thereafter, 
Eastern decided to reduce the exercise price of the warrants 
further from $4.00 to $3.20 in order to induce warrant 
holders to exercise their rights. 
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Since the original warrants did not provide for a reduction 
of the exercise price, through an offering circular dated 
February 20, 1973, Eastern offered to exchange for 21 
days the existing 27,350 warrants, exercisable at $4.00 
per share, for an identical number of new warrants exer- 
cisable at $3.20 per share. 


The April 25, 1972 and February 20, 1973 offering circu- 
lars contained materially false and misleading statements 
concerning Eastern’s supermarket and advertising con- 
tracts. 2/ 


ROLE OF RESPONDENT 


Respondent is a practicing attorney in New York, New 
York and was counsel td Eastern for the April 25, 1972 
Regulation A offering. In this regard Respondent was in- 
volved in the preparation and review of the offering cir- 
cular that was utilized in connection with that offering. 3/ 
Respondent assisted in the preparation of the February 20, 
1973 offering circular. 4/ 


During the course of the preparation of the April 25, 1972 
offering circular, Respondent learned that it was essential 
to Eastern’s business future to obtain advertising contracts. 
As disclosed in the offering circular, Eastern was a start-up 
corporation which would primarily depend on revenues 
from such advertising contracts as its principal source of 
income. 


In connection with the preparation of the offering circu- 
lar, Respondent requested and received from Eastern cop- 
ies of the purported advertising contracts referred to in 

the offering circular. These purported contracts were pre- 
pared on printed forms bearing the name of H. R. Stone 
Representatives, Inc. (“‘H. R. Stone”). 5/ Upon examina- 
tion of the advertising contracts, Respondent observed that 
the purported contracts were signed by the President of 
Eastern but did not contain the signature of the advertiser 
as required by each contract on its face. 


In early April 1972, in contemplation of the offering which 
ultimately occurred on April 25, 1972, Respondent request- 
ed and received from Eastern’s management an explanation 
of the absence of the advertisers’ signatures on the advertis- 
ing contracts. Subsequently, Respondent received a copy of 
a letter, dated April 14, 1972, from H. R. Stone which, al- 
though not specifically explaining the absence of signatures 
on the contracts, represented that it was H. R. Stone’s pol- 
icy over the past decade to enter into oral agreements with 
advertisers, and that such agreements were viewed by all 
parties as binding contracts. 


Thereafter, as a part of his review of the existence of the 
purported contracts, Respondent attended a meeting with 
the Executive Vice President of H. R. Stone on April 19, 
1972. During that meeting, which was also attended by 
the President of Eastern and counsel for the underwriter, 
there was a discussion of the general industry practice with 
respect to advertising contracts, and it was represented to 
Respondent that although industry practice does not re- 
quire that the advertiser sign the contract, the agent (H. R. 
Stone) must sign as a representative for the advertiser. 
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Thereafter, an Executive Vice President of H. R. Stone 
signed a letter, dated April 21, 1972, which confirmed 
that it was the general industry practice that, while the 
advertiser does not sign the contract, the contract must be 
signed by the broadcaster (Eastern) and the media agent 
(H. R. Stone) as representative for the advertiser, before 
the contract would be enforceable. 


The purported advertising contracts in the possession of 
Respondent were not signed by the advertisers, nor by 

H. R. Stone on their behalf, as was stated in the confirma- 
tory letter as being the custom of the advertising industry. 
Respondent took no steps to determine why H. R. Stone 
Had not signed the advertising contracts on behalf of the 
advertiser. Further, Respondent took no steps to confirm 
directly with any of the named advertisers whether they 
had in fact committed themselves to the various contracts. 


In connection with the preparation of the April 25, 1972 
offering circular, Respondent requested and received five 
purported contracts covering 263 supermarkets. The offer- 
ing circular, however, set forth that Eastern had seven 
contracts covering 407 supermarkets. Despite his knowl- 
edge of the purported two other supermarket contracts, 
Respondent did nothing to attempt to ascertain their ex- 
istence. Further, of the five supermarket contracts which 
Respondent rectived, only three contained signatures. 
The fourth and fifth contracts consisted of two unsigned 
pages and each had an attached signed letter which pur- 
ported to be a letter-agreement between Eastern and an 
agent of the supermarket chain, but did not specify the 
exact number of stores involved. Moreover, these two 
supermarket contracts contained ambiguities that should 
have alerted Respondent to make further inquiry in order 
to verify the validity of the contracts. 


Eastern had received a letter in late March 1972 from a 
Special Counsel, retained by it for purposes of the RP 

Act which was represented to Respondent to be an expert in 
in that field, stating that in the opinion of the Special 
Counsel, Eastern’s proposed business arrangements would 
be in conformity with the RP Act if Eastern’s business 

were operated in the manner described in the letter. The 
view expressed in the letter was based upon facts orally 
presented to the Special Counsel by Respondent and East- 
ern‘s President and contained in preliminary printed ma- 
terials, including proposed contracts, and a draft of the 
offering circular which described Eastern’s proposed busi- 
ness and advertising program. 6/ The Special Counsel also 
advised both Respondent and Eastern that its letter, which 
did not offer any opinion as to the legality under the RP 
Act of participation by advertisers in the proposed business 
operations, was only “informal”. Respondent nevertheless 
relied upon this letter. 


In this context, Respondent did not adequately address 

the pivotal issues. These issues were whether the advertisers 
would participate in Eastern’s advertising program given 

the condition precedent in the purported advertising con- 
tracts that the contracts were “subject to clearance of the 
Robinson-Patman Act” and what disclosure of this problem 
was necessary in order to give prospective investors a clear 
understanding of the risks involved. In fact, advertisers were 
unwilling to participate in Eastern’s advertising program 
because of their potential exposure to RP Act violations. 





AlthoughRespondent reviewed the March 1972 letter 
from Eastern’s Special Counsel, he did not check with 
the advertisers to ascertain whether the condition pre- 
cedent in tie purported contracts had been satisfied, 
and there was no disclosure in the offering circular of 
the condition precedent or that Eastern was relying on 
the informal opinion rendered by its Special Counsel. 


The February 20, 1973 offering circular, described above, 
reasserted many of the false statements made in the April 
25, 1972 offering circular. Respondent knew and the 
second offering circular disclosed that Eastern was not 
yet operational and therefore, had shown no revenues 
from advertisers. Moreover, because almost all the pur- 
ported advertising contracts described in the April 25, 
1972 offering circular, which Respondent had in his 
possession, had by their terms expired, Respondent check- 
ed with the President of Eastern, who informed him that 
the advertisers had agreed to extend the time for com- 
mencement of the advertising to be performed under the 
contract. No additional documents were requested or 
reviewed by Respondent in an attempt to substantiate 
the representations made by Eastern’s President, upon 
which Respondent relied. 


The: February 20, 1973 offering circular also falsely repre- 
sented that Eastern had arrangements with advertisers, 
when in fact no such arrangements existed. 7/ The 18 
advertising contracts described in the February 20, 1973 
offering circular were five more than the amount describ- 
ed in the April 25, 1972 offering circular. Respondent, 
while reviewing the offering circular, only checked with the 
President of Eastern who told him that Eastern had agree- 
ments with five additional advertisers. 8/ Respondent 
neither requested nor saw these additional advertising con- 
tracts. 


In addition, as discussed above with respect to the April 
1972 offering, there was no disclosure in the February, 
1973 offering circular of the continuing RP Act problem. 


Further, the February 20, 1973 offering circular falsely 
represented that Eastern had contracts with ten supermar- 
ket chains consisting of approximately 645 stores, when 

in fact Eastern had contracts with only five supermarket 
chains with respect to approximately 252 stores. Although 
Respondent had in his possession seven 9/ of the ten pur- 
ported supermarket contracts covering 385 supermarkets, 
he took no steps to verify the existence of the remaining 
three supermarket contracts, which were dated after the 
effective date of the offering and which contained admi- 
guities that should have alerted Respondent to make further 
independent inquiry in order to verify their existence. 


Wi. 
FINDINGS 


Based on the foregoing, the Commission concludes that 
Respondent engaged in improper professional conduct in 
violation of Rule 2(e)(1)(ii) of the Commission’s Rules of 
Practice. 


IV. 
In his offer of settlement, Respondent sets forth, among 
other things, the following statements which he asks the 
Commission to consider: 
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1. Eastern, its management and others intentionally de- 
ceived Respondent by making untrue representations and 
substantiating these representations by falsifying contracts 
and furnishing other false information to him. 


2. Respondent believed in good faith that the documents, 
confirmations, opinions and other information he received 
and the other steps he took were sufficient to insure the ac- 
curacy of the contents and representations set forth in the 
offering circulars. 


3. Respondent asserts that an Executive Vice President of 
H. R. Stone confirmed to him that the advertisers had 
agreed to the contracts. 10/ 


4. In connection with his work on the offering circular, Re- 
spondent obtained and relied upon certain information, re- 
presentations and opinions given to him by Eastern, its man- 
agement and others. 


5. Respondent had no knowledge of the fraudulent activi- 
ties of Eastern, its management and others. 


6. Respondent is 68 years old, has practiced law for 44 
years and has never been the subject of any proceeding or 
action brought by or on behalf of the Commission. 


After due consideration of all the circumstances, and upon 
the recommednation of the staff, the Commission has de- 
termined to accept Respondent’s offer of settlement. In ar- 
riving at this determination, the Commission has taken into 
consideration the mitigating factors set forth above. 


Accordingly, IT 1S FURTHER ORDERED that, subject to 
the terms and conditions provided in the offer of settlement, 
Respondent be, and he hereby is, censured by the Commis- 
sion. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


1/ Rule 2(e), 17 CFR 201.2(e) provides in part: “(1) The 
Commission may deny, temporarily or permanently, the 
privilege of appearing or practicing before it in any way to 
any person who is found by the Commission after notice of 
and opportunity for hearing in the matter (i) not to possess 
the requisite qualifications to represent others, or (ii) to be 
lacking character or integrity or to have engaged in unethi- 
cal or improper professional conduct, or (iii) to have will- 
fully violated, or willfully aided and abetted the violation of 
any provision of the federal securities laws .... or the rules 
and regulations thereunder.” 


2/ The April 25, 1972 offering circular contained untrue 
statements of material facts including, among other things, 
statements that: (a) Eastern had existing contracts with 
seven supermarket chains aggregating 407 individual super- 
markets, when in fact it had contracts with only three 
chains, covering an aggregate of 130 supermarkets; and 

(b) Eastern had made arrangemnts with 13 advertisers for 
advertising in 407 supermarkets for broadcasting cycles 
aggregating 395 weeks, when in fact no arrangements or 
agreements existed with any advertisers. 
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The April 25, 1972 offering circular also omitted to dis- 10/ 





close that Eastern had been unable to obtain any arrange- dic 
ments from any advertisers and that Eastern’s inability to 
obtain such arrangements was due, in part, to doubts on 
the part of advertisers concerning the legality of Eastern’s 
proposed business activities under certain provisions of SE 
the Robinson-Patman Act, 15 U.S.C. §13 et seg. (“RP Re 
Act”). 

> : ; Ad 
The February 20, 1973 offering circular contained untrue 
statements of material facts including, among other things In: 
statements that: (a) Eastern had ten supermarket chains 
aggregating 645 supermarket stores under contract, when JO 
in fact, it had contracts with only five chains aggregating 56 
252 supermarkets; (b) Eastern had arrangements with 18 Atl 
advertisers for advertising in 645 supermarkets, when in } 
fact, it had no arrangements or agreements with any ad- OR 


vertisers; and (c) Eastern had installed its equipment in f 
approximately 320 of the supermarkets it had under con- | In 
tract and that Eastern expected to complete installation in 


the 645 supermarkets then under contract by April 1973, Ps 
when in fact Eastern had completed installation in only me 
approximately 252 supermarkets, which equipment was 

not operational, and Eastern had no reasonable basis to On 
conclude that installation would be completed in the 645 set 
supermarkets by April 1973. Ser 
The February 20, 1973 offering circular omitted to dis- “ 
close, among other things, that: (a) Eastern did not have In 
the capacity to commence operations in the foreseeable po 


future and Eastern had not received any advertising re- 
venues or received any contracts from advertisers; and 
(b) Eastern’s inability to obtain arrangements from adver- 
tisers was due, in part, to doubts by advertisers concerning 





the legality of Eastern’s proposed business activites under he 
certain provisions of the RP Act. ass 
| sup 

3/ Respondent’s firm was also general counse! to Eastern 

from approximately November 1971 through June 1974. Fo 
pu 

4/ The Commission has instituted legal proceedings against 

certain persons involved in these offerings. See SEC v. Audio 

Media, et al. and Securities Exchange Act Release No. 

11775, dated October 30, 1975. 

5/ H. R. Stone is a national advertising firm which Eastern 

contracted with to act as Eastern’s agent for securing adver- 

tisers. With respect to the advertising contracts, an Execu- SE 

tive Vice President of H. R. Stone represented to Respond- Re 

ent that H. R. Stone would serve as agent for the advertisers 

or their agencies as well as Eastern. Ne 
Ne 

6/ Respondent and Eastern’s President met with Special fo 

Counsel in mid March, 1972 to discuss the RP Act matter. co 
pa 


7/ Although Respondent did not handle the bulk of the 
work in preparing the February 20, 1973 offering circular, , Be 
he nevertheless was involved in its preparation. 


8/ The President of Eastern denies that he made this state- M 
ment. In 


9/ In fact several of these supermarket contracts in his 
Possession were forgeries, although Respondent had no 
knowledge of this fact. 














10/ The Executive Vice President of H. R. Stone contra- 
dicts this representation. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11777/October 30, 1975 


Admin. Proc. File No. 3-4585 
in the Matter of 


JOHN CARLTON RANKIN 
5675 Roswell Road 
Atlanta, Georgia 


ORDER IMPOSING REMEDIAL SANCTION 


In these broker-dealer proceedings under the Securities Ex- 
change Act, John Carlton Rankin, who was a salesman with 
a registered broker-dealer, has submitted an offer of settle- 
ment which the Commission has determined to accept. 


On the basis of the order for proceedings and the offer of 
settlement, it is found the respondent willfully violated 
Section 17(a) of the Securities Act and Section 10(b) of 
the Exchange Act and Rule 10b-5 thereunder. 


In view of the foregoing, it is in the public interest to im- 
pose the sanction specified in the offer of settlement. 


Accordingly, 1T 1S ORDERED that John Carlton Rankin 
be, and he hereby is, barred from association with any 
broker or dealer, provided, however, that after 12 months 
he may apply to the Commission for leave to become so 
associated in a non-supervisory, non-proprietary capacity 
upon a showing that he will be adequately supervised. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11778/October 30, 1975 


Notices have been issued giving interested persons until 
November 9 to request a hearing on applications of the 
following exchanges for unlisted trading privileges in the 
common stocks or specified securities of the named com- 
panies: 


Boston Stock Exchange: American Natural Gas Company; 
Cordura Corporation (Del.) 


Midwest Stock Exchange, 
Inc.: American Natural Gas Co. 


(Michigan) 


PBW Stock Exchange, 
Inc.: Occidental Petroleum Corpora- 


tion - warrants (expiring April 
22, 1980); American Natural 
Gas Company (Michigan); 
Memorex Corporation. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 11779/October 30, 1975 


NOTICE OF APPLICATION BY THE CONSOLIDATED 
TAPE ASSOCIATION FOR REGISTRATION AS A SE- 
CURITIES INFORMATION PROCESSOR 


NOTICE IS HEREBY given that, pursuant to Section 11A 
(b)(2) of the Securities Exchange Act of 1934, (the ““Act’’) 
the Consolidated Tape Association (“CTA”) filed an ap- 
plication on October 29, 1975 with the Securities and Ex- 
change Commission (the “Commission”’) for registration 
as a securities information processor. 


The Commission is required under new Section 11A(b)(3) 
of the Act to find before granting registration, that an 
applicant “is so organized, and has the capacity, to be able 
to assure the prompt, accurate, and reliable performance of 
its functions as a securities information processor, ... and, 
insofar as it is acting as an exclusive processor, operate fair- 
ly and efficiently ....” Additionally, Section 11A(b)(3) of 
the Act provides that the Commission shall, upon the filing 
of an application for registration pursuant to Section 11A 
(b)(2) of the Act, publish notice of the filing and afford 
interested persons an opportunity to submit written data, 
views and arguments concerning such application. A copy 
of the CTA application is available for public inspection in 
the Commission’s Public Reference Room at 1100 L Street, 
N. W., Washington, D. C. 20549. 


All persons interested in subsnitting written data, views and 
arguments concerning CTA’s application should submit 
them in triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North Capitol 
Street, Washington, D. C. 20549 not later than November 
21, 1975. All communications should refer to File No. S7- 
599 and will be available for public inspection in the Com- 
mission’s Public Reference Room. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








HOLDING COMPANY ACT 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19219/October 23, 1975 


In the Matter of 
NATIONAL FUEL GAS COMPANY 
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New York, New York 


NATIONAL FUEL GAS SUPPLY CORPORATION 
Oil City, Pennsylvania 


(70-5698) 


SUPPLEMENTAL ORDER AUTHORIZING 

$8,000,000 INCREASE IN AMOUNT OF SHORT-TERM 
NOTES TO BANKS BY HOLDING COMPANY AND 
CORRESPONDING INCREASE IN SHORT-TERM 
NOTES TO HOLDING COMPANY BY SUBSIDIARY 
COMPANY 


National Fuel Gas Company (‘‘National’’), a registered 
holding company, and one of its subsidiary companies, 
National Fuel Gas Supply Corporation (“Supply Corpora- 
tion”), have filed with this Commission, a post-effective 
amendment to the application-declaration in this proceed- 
ing pursuant to Sections 6(a), 7, 9(a), and 10 of the Public 
Utility Holding Company Act of 1935 (““Act’’) regarding 
the following proposed transactions. 


By order in this proceeding dated July 15, 1975 (HCAR 
No. 19087), the Commission, among other things, auth- 
orized National (1) to issue and sell, from time to time 
through December 31, 1975, its unsecured notes to a 
group of banks in an amount not to exceed $30,000,000 
outstanding at any one time and (2) to acquire for cash 
with the proceeds of said bank notes up to $30,000,000 
principal amount of short-term notes to be issued and sold 
by Supply Corporation. Both the notes of National and 
Supply Corporation were to mature within nine months of 
issuance. 


By post-effective amendment, it is now proposed that Na- 
tional’s notes to banks be increased to not in excess of 
$38,000,000 outstanding at any one time and that the notes 
to be acquired from Supply Corporation likewise be in- 
creased to $38,000,000. The additional $8,000,000 is to be 
borrowed by National from Marine Midland Bank-Western, 
Buffalo, New York. In all other respects the proposed trans- 
actions remain unchanged. 


It is stated that the amount of funds, over and above inter- 
nally generated funds, required by Supply Corporation for 
1975 purchases of gas for underground storage purposes 
and/or working capital has been increased from $30,000,- 
000 to $38,000,000. 


No State commission and no Federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said post-effective amendment to 
the application-declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act (HCAR 
No. 19189), and no hearing has been requested of or order- 
ed by the Commission. Upon the basis of the facts in the 
record, it is hereby found that the appiicable standards of 
the Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors and con- 
sumers that said application-declaration, as amended by said 
post-effective amendment, be granted and permitted to be- 
come effective: 
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IT IS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said application-declara- 
tion, as amended by said post-effective amendment, be, 
and it hereby is, granted and permitted to become effective 
forthwith, subject to the terms and conditions prescribed 
in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 


OHIO EDISON COMPANY 
47 North Main Street 
Akron, Ohio 44308 


(70-5751) 


NOTICE OF PROPOSED ISSUE OF FIRST MORTGAGE 
BONDS FOR SINKING FUND PURPOSES AND ISSUE 
AND SALE OF PREFERRED.STOCK AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Ohio Edison Company 
(“Ohio Edison”), a registered holding company and an 
electric public utility company, has filed an application- 
declaration with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (““Act’”’), designating 
Sections 6(a), 7 and 12(c) of the Act and Rules 42 and 50 
promulgated thereunder as applicable to the proposed trans- 
actions. All interested persons are referred to the applica- 
tion-declaration, which is summarized below, for a complete 
statement of the proposed transactions. 








Ohio Edison proposes to issue on or about May 1, 1976, 

and November 1, 1976, a total .of $10,905,000 principal 
amount of its First Mortgage Bonds, 3%% Series of 1955 

due 1985 (“bonds”). The bonds will be issued under the 
indenture of Ohio Edison to Bankers Trust Company, as 
Trustee, as amended and supplemented. The bonds are to 

be of the series provided for by the Twelfth Supplemental 
Indenture dated as of May 1, 1955, and will be identical 
with those authorized by the Commission on January 13, 
1975 (HCAR No. 18766). 


Ohio proposes to use the bonds solely to obtain the inclu- 
sion in its general funds of the sinking fund payments on 
deposit and required to be made during 1976. It is proposed 
that the bonds will be issued on the basis of unfunded pro- 
perty additions. 

| 
Ohio Edison also proposes to issue and sell up to 400,000 | 
shares of a new series of its preferred stock (“stock”’). Ohio 
Edison will invite bids for the stock pursuant to the compe- 
titive bidding requirements of Rule 50. The price of the 
stock (which shall not be less than $99 nor more than 
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$102.75 per share) and the dividend rate (which shall be 

a multiple of .04%) will be determined by the competi- 
tive bidding. The bids shall also specify separately (and not 
take such amount into account in specifying the purchase 
price of the stock) the amount to be paid as underwriting 
compensation if the bidder(s) propose to make a public 
offering of the stock. 


Ohio Edison may include in the terms of the stock provi- 
sions for a mandatory sinking fund to retire up to 5% of 

the shares annually. Terms of the stock will include a prohi- 
bition, until December 1, 1980, against refunding the issue, 
directly or indirectly, with the proceeds of funds borrowed 
at a lower effective interest cost or derived from the issu- 
ance of other stock ranking, as to dividends or assets, prior 
to or on a parity with the new stock at a lower effective di- 
vidend cost. 


Proceeds of the sale of the stock will be applied to the pay- 
ment of unsecured short-term indebtedness of Ohio Edison 
or to construction expenditures. It is stated that Ohio Edi- 
son anticipates it will have short-term debt outstanding of 
approximately $60,000,000 at the time of the sale of the 
stock. 


It is stated that the Public Utilities Commission of Ohio has 
jurisdiction over the proposed sale of the stock and that no 
other state commission and no federal commission, other 
than this Commission, has jurisdiction over the proposed 
transaction. Fees and expenses to be incurred in connection 
with the issue of the bonds are estimated at $1,600, includ- 
ing legal fees of $500. Fees and expenses to be incurred in 
connection with the proposed issue and sale of the stock 
will be supplied by amendment. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than December 1, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application-declaration which he 
desires to controvert; or he may request that he be notified 
if the Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicant-declar- 
ant at the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said date, 
the application-declaration, as filed or as it may be amend- 
ed, may be granted and permitted to become effective as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) and 
100 thereof or take such other action as it may deem ap- 
propriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19221/October 23, 1975 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Madison Avenue at Punch Bowl Road 
Morristown, New Jersey 07960 


DELMARVA POWER & LIGHT COMPANY 
800 King Street 
Wilmington, Delaware 19899 


(70-4397) 


NOTICE OF PROPOSED CHANGES IN TERMS OF 
GUARANTEES OF LOAN TO UNAFFILIATED COAL 
SUPPLIER 


NOTICE IS HEREBY GIVEN that Jersey Central Power 

& Light Company (“JCP&L”), an electric utility subsidiary 
company of General Public Utilities Corporation, a regis- 
tered holding company, and Delmarva Power & Light Com- 
pany (““Delmarva’’), a combination gas and electric utility 
company and a registered holding company, have filed 
third and fourth post-effective amendments to their declar- 
ation previously filed with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (“Act’’), de- 
signating Sections 6(a) and 7 of the Act as applicable to 
the proposed transactions. All interested persons are refer- 
red to the declaration, as further amended by said post- 
effective amendment, for a complete statement of the pro- 
posed transactions. 


JCP&L and Delmarva own, as tenants in common, with five 
other nonassociated utility companies, an electric genera- 
ting station known as the Keystone Steam Electric Station 
(“Keystone”), which is located in the vicinity of Johnstown, 
Pennsylvania. The owners each have an interest, proportion- 
ate to their ownership, in the electric energy output of 
Keystone. Keystone is adjacent to certain coal lands of 
Rochester Pittsburgh Coal Company (““R&P*’), an nonaffi- 
liated company, which is the principal supplier of Key- 
stone’s coal requirements. 


By Commission orders dated August 1, 1966, April 19, 
1972 and December 29, 1972 (HCAR Nos. 15533, 17548 
and 17835), JCP&L and Delmarva were authorized to guar- 
antee a portion of certain borrowings to be made by R&P. 
R&P was to use the proceeds of these loans in order to fi- 
nance the operation and development of the coal mines de- 
dicated to supplying coal to Keystone. These borrowings 
are secured by a mortgage from R&P to Manufacturers 
Hanover Trust Company dated as of July 29, 1966 (“mort- 
gage”’). ‘ 


R&P now proposes to enter into a lease (“‘lease”’) of certain 
coal mining equipment from General Electirc Credit Corpor- 
ation (““GECC”). In connection with the proposed lease, 

the Keystone owners, including JCP&L and Delmarva, have 
been requested (i) to approve the subordination of the mort- 
gage lien to the rights of GECC to monthly rental payments 
under the lease, (ii) to agree that R&P may assign all its 
right to payments from the Keystone owners pursuant to 
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the Keystone Coal Sales Agreement dated January 1, 1972 
(“CSA”) to secure the obligations of R&P under the lease, 
and (iii) to agree that if R&P should fail to make rental 
payments under the lease, that the Keystone owners will 
pay directly to GECC amounts due to R&P as a “cost of 
production” under the CSA. 


It is contemplated that various items of the equipment will 
be leased for terms of 8 years, commencing in years 1975 - 
1977 and expiring during 1983 - 1985. Total rental pay- 
ments under the lease are expected to be approximately 
$8,930,000 and are not expected to exceed approximately 
$1,116,000 annually, provided that such amounts will be 
adjusted if GECC is unable to take a 10% investment tax 
credit or accelerated depreciation on the leased equipment 
and upon changes in the prime lending rate. Excluding any 
such adjustments, JCP&L’s share of the cost of production 
payments under the CSA representing rentals under the 
lease will be approximately $1,489,000 in total and no 
more than $186,000 in any year, and Delmarva’s share will 
be approximately $330,000 in total and no more than 
$41,000 in any year. 


It is stated that the Board of Public Utility Commissioners 
of the State of New Jersey has authority over the continu- 
ance of the guarantees as affected by the proposed trans- 
action and that no other state commission and no federal 
commission, other than this Commission, has jurisidction 
over the proposed transaction. Fees and expenses to be in- 
curred in connection with these post-effective amendments 
are estimated at $4,000, including legal fees of $2,000. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 17,1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said declaration, as further amended 
by said post-effective amendments, which he desires to con- 
trovert; or he may request that he be notified if the Com- 
mission should order a hearing htereon. Any such request 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such re- 
quest should be served personally or by mail (air mail if the 
Person being served is located more than 500 miles from 
the point of mailing) upon the declarants at the above- 
stated addresses, and proof of service (by affidavit or, in 
case of an attorney at Iw, by certificate) should be filed 
with the request. At any time after said date, the declara- 
tion, as further amended by said post-effective amendments, 
or as it may be further amended, may be permitted to be- 
come effective as provided in Rule 23 of the General Rules 


and Regulations promulgated under the Act, or the Commis- 


sion may grant exemption from such rules as provided in 
Rules 20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing or 
advise as to whether a hearing is ordered will receive any 
notices and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19222/October 24, 1975 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
P. O. Box 1631 
Wilmington, Delaware 19899 


TRANSOK PIPE LINE COMPANY 
P. O. Box 3008 
Tulsa, Oklahoma 74101 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
P. O. Box 201 
Tulsa, Oklahoma 74102 


(70-5736) 


NOTICE OF PROPOSED CAPITAL CONTRIBUTION 
BY HOLDING COMPANY TO SUBSIDIARY 


NOTICE IS HEREBY GIVEN that Central and South West 
Corporation (“CSW”’), a registered holding company, Pub- 
lic Service Company of Oklahoma (“PSO”’), a CSW subsidi- 
ary electric utility company, and Transok Pipe Line Com- 
pany (“Transok”’), a subsidiary pipe line company of PSO, 
have filed an application-declaration, and an amendment 
thereto, with the Commission pursuant to the Public Util- 
ity Holding Company Act of 1935 (‘“Act’’) designating 
Sections 6(a), 7, 9, 10 and 12(f) of the Act and Rules 43 
and 100 promulgated thereunder as applicable to the pro- 
posed transactions. All interested persons are referred to 
the application-declaration, which is summarized below, 
for a complete statement of the proposed transactions. 


CSW proposes to make a $5,000,000 capital contribution 
to PSO. CSW’s equity capital presently in PSO amounts to 
$185,375,000 (including earned surplus) and this will be 
increased to $190,375,000 by the capital contribution. 


PSO expects to make the following construction expendi- 
tures in 1975 and 1976 and the capital contribution is to 
be used toward those purposes: 








1975 1976 Total_ 
Generation $51,000,000 $57,000,000 $108,000,000 
Transmission 6,000,000 6,000,000 12,000,000 
Distribution 
and other 13,000,000 _ 16,000,000 29,000,000 
Total $60,000,000 $79,000,000 $139,000,000 


The application also requests authority for PSO and Transok 
to acquire interests in fuel acquisition and development ac- 
tivities aggregating about $88,000,000 during 1975 - 1977. 
However, it is stated that PSO needs the $5,000,000 capital 
contribution prior to November 30, 1975, for construction 
costs and it is requested that this capital contribution re- 
quest be considered separately from the fuel activities to 
permit prompt action on the capital contribution. 
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It is stated that no state commission and no federal com- 
mission, other than this Commission, has jurisdiction over 
the proposed transactions. Fees and expenses to be incur- 
red in connection with the proposed transactions are esti- 
mated at $6,000, including legal fees of $3,500. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 17, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application-declaration, as amend- 
ed, which he desires to controvert; or he may request that 
he be notified if the Commission should order a hearing 
thereon. Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, D. C. 
20549. A copy of such request should be served personally 
or by mail (air mail if the person being served is located 
more than 500 miles from the point of mailing) upon the 
applicants-declarants at the above-stated addresses and proof 
of service (by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any time 
after said date, the application-declaration, as amended, or 
as it may be further amended, may be granted and permit- 
ted to become effective as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the Act, or 
the Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered will re- 
ceive any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19223/October 24, 1975 


In the Matter of 


APPALACHIAN POWER COMPANY 
40 Franklin Road 
Roanoke, Virginia 24009 


(70-5752) 


NOTICE OF PROPOSED ISSUE AND SALE OF FIRST 
MORTGAGE BONDS AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Appalachian Power Com- 
pany (“Appalachian’’), an electric utility subsidiary com- 
pany of American Electric Power Company, Inc. (“AEP”), 

a registered holding company, has filed an application and 
an amendment thereto with this Commission pursuant to 
Section 6(b) of the Act and Rule 50 promuljgated there- 
under as applicable to the proposed transaction. All inter- 
ested persons are referred to the application, as amended, 
which is summarized below, for a complete statement of 

the proposed transaction. 


Appalachian proposes to issue and sell, subject to the com- 
petitive bidding requirements of Rule 50 under the Act, up 
to $60,000,000 aggregate principal amount of its First 
Mortgage Bonds, % Series to mature in not less than 5 
and not more than 30 years. The interest rate (which shall 
be not less than 100%, unless Appalachian shall authorize 
a lower percentage not less than 99%, and shall not exceed 
102.75%) will be determined by competitive bidding. The 
bonds will be issued under a Mortgage and Deed of Trust 
dated as of December 1, 1939, between Appalachian and 
Bankers Trust Company, Trustee, as heretofore supple- 
mented and amended and as to be further supplemented 
and amended by a Supplemental Indenture to be dated as 
of December 1, 1975, and which includes, with certain ex- 
ceptions, a prohobition until December 1, 1980, against 
refunding the issue with proceeds of funds borrowed at a 
lower effective interest cost. Appalachian shall notify pro- 
spective bidders no later than 72 hours prior to the time 
designated for the submission of bids of the maturity date 
of the bonds. 


The proceeds from the sale of the bonds will be applied, 
together with the proceeds of the sale by Appalachian to 
AEP of 625,000 shares of its common stock, no par value, 
at $40 a share, for a total cash contribution of $25,000,000, 
to the payment of unsecured short-term indebtedness of 
Appalachian. As of October 2, 1975, there were notes pay- 
able to banks and commercial paper outstanding in the 
aggregate amount of $77,830,000. At the time of the issu- 
ance and sale of the bonds, there will be short-term debt 
outstanding estimated at approximately $110,000,000 be- 
fore application of the proceeds of any financings. 


The fees and expenses to be incurred by Appalachian in 
connection with the issue and sale of the bonds and the 
fees and expenses of counsel for the underwriters, to be 
paid by the successful bidders, will be supplied by amend- 
ment. It is stated that the State Corporation Commission 
of Virginia and the Public Service Commission of Tennes- 
see have jurisdiction over the proposed transaction and 
that no other state commission and no federal commission, 
other than this Commission, has jurisdiction over the pro- 
posed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 19, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said application as amended, which he 
desires to controvert; or he may request that he be notified 
if the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy 
of such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the applicant at the 
above-stated address, and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the application 
as filed, or as it may be amended, may be granted as pro- 
vided in Rule 23 of the General Rules and Regulations pro- 
mulgated under the Act, or the Commission may grant ex- 
emption from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem appropri- 
ate. Persons who request a hearing or advice as to whether 
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a hearing is ordered will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19224/October 24, 1975 


INVITATION FOR COMMENTS ON WHETHER 
ISSUERS SUBJECT TO THE PUBLIC UTILITY HOLD- 
ING COMPANY ACT OF 1935 SHOULD BE AUTHOR- 
IZED TO RESTRICT, UP TO TEN YEARS, THE RE- 
FUNDABILITY OF LONG-TERM DEBT AND PREFER- 
RED STOCK 


(File No. S7-596) 


The Commission’s Statement of Policy Regarding First 
Mortgage Bonds and Preferred Stock issued by companies 
subject to the Public Utility Holding Company Act of 1935 
(“Act’’) (Holding Company Act Release Nos. 13105 and 
13106, February 16, 1956) originally required that such 
securities be redeemable at the option of the issuer “at any 
time upon reasonable notice and with reasonable redemp- 
tion premiums, if any.’’ We have applied the same require- 
ments to all long-term debt. Unrestricted refundability 
gives effect to the statutory policy, as expressed in Section 
1(b)(5), which calls for economy in the raising of capital. 
Following an extensive reexamination of this redemption 
policy, we modified our standard to permit issuers subject 
to the Act to include a refunding limitation which would 
prohibit, for a period of not more than five years after sale, 
the refunding of senior securities by the issuance of new 
senior securities at lower interest or preferred dividend 
costs (Holding Company Act Release Nos. 16369, May 8, 
1969, and 16758, June 22, 1970). We then stated (Holding 
Company Act Release Nos. 16369, p. 2 and 16758, p. 2): 


“The Commission wishes to emphasize that it will continu- 
ously review the effects of its redemption policies, includ- 
ing specifically the foregoing modification, and based on 
experience with the modification make such adjustments 
in these policies as may from time to time be deemed ap- 
propriate, including a rescission of the present modifica- 
tion, an extension of the allowed five-year nonrefunding 
period, or any other change experience would warrant.” 


It has been suggested that this policy should be further 
modified to permit, if desired by the issuer, an exterision 
of the restriction on refundability up to ten years. 


The cost of money on “‘A” rated issues has increased since 
1969. Using Moody’s as a rating service, the average yield 
on this grade of security was 9% for both bonds and prefer- 
red stocks in 1969. It was 10% on bonds and 114% on pre- 
ferred stocks in 1974. During the first six months of 1975 
the unweighted average was 9-7/8% on bonds and 10%%% on 
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on preferred stocks. 


In the period of June 1, 1974, through September 30, 1975, 
a significant number of issues of senior securities by elec- 
tric and gas utilities have included a 10-year restriction on 
refundability. This is shown in the following table: 

















(In Millions) 
Long-Term Debt* Preferred Stocks 
Dollar No.of Dollar No. of 
Total Issues Volume Issues Volume Issues 
June 1974 - 
January 1975 $1,820 33 $ 955 33 
February 1975 - 
September 1975 2,806 52. 1,330 45° 
Total $4,626 85 $2,285 78 
Issues with 10-Year Clause 
June 1974 - 
January 1975 680 14 451 16 
February 1975 - 
September 1975 960 18 296 10° 
Total $1,640 32 $ 747 26 
Percent with 10-Year Clause to Total 
June 1974 - 
January 1975 37A% 424% 47.2% 48.5% 
February 1975 - 
September 1975 34.2% 34.6% 22.3% 22.2% 
Total 5 35.5% 37.6% 32.7% 33.3% 


*Issues with a maturity of ten years or less not included. 


We have been informed that some major institutions have 
been reluctant or unwilling to purchase senior securities 
without a 10-year call restriction. Actually no one pretends 
to know what the cost of money is likely to be six years 
hence and thereafter. An institutional investor who insists 
upon a 10-year call restriction does so as a hedge against 
the mere contingency that the cost of money can decline. 
Perhaps he is in a position to exact this concession solely 
because of the keen competition for funds in the capital 
market. The issuer, for his part, may be willing to forego 
the privilege of refunding six to ten years hence in order to 
secure funds that are urgently needed now. 


In 1969-1970 there were indications that the issuer could 
realize savings of about 25 to 30 basis points in current 
cost of money (Holding Company Act Release Nos. 16211, 
p. 5 and 16685, p. 5), and we modified our policy in recog- 
nition of such claims to savings. One of the questions is 
whether an extesnion of the call restriction to ten years 
would yield discernible and demonstrable savings in cost 
to the issuer. 


It appears appropriate to examine the need or advisability 
of extending up to ten years the nonrefundability restric- 
tion for long-term debt and preferred stock. Accordingly, 


























comments of the registered public utility holding compan- 
ies, underwriters, institutional investors and any other in- 

terested persons should be directed to the following ques- 
tions, among others: 


1. Have issuers or underwriters been advised that institu- 
tional investors are unwilling to purchase long-term debt or 
preferred stock without a 10-year call restriction? Specify 
which institutions have such a policy and state by whom 
so advised. State also whether there has been a change in 
such institutional policy in the current year. 


2. Have issuers and underwriters been informed by insti- 
tutional investors that a lower cost of money would be 
acceptable for including a 10-year nonrefunding provision? 
If so, specify the percentage of cost savings. 


3. Assume an issue of $25 million and a cost of money of 
25 cents less at the end of the fifth year than the rate at 
which the issue was first sold. What could be the addition- 
al cost to the issuer because of inability to refund during 
the sixth to the tenth years? 


All interested persons are invited to submit their comments 
in writing to George A. Fitzsimmons, Secretary, Securities 
and Exchange Commission, Washington, D. C. 20549 on or 
before December 12, 1975. All such communications should 
be filed in triplicate and should refer to File No. S7-596, 

and will be available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19225/October 28, 1975 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


(70-5749) 


NOTICE OF PROPOSED ISSUE AND SALE OF COM- 
MON STOCK AT COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Aliegheny Power Sys- 
tem, Inc. (““APS’’), a registered holding company, has filed 
a declaration with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (“Act’’), designating 
Sections 6, 7 and 12 thereof and Rule 50 promulgated 
thereunder as applicable to the proposed transactions. All 
interested persons are referred to the declaration, sum- 
marized below, for a complete statement of the proposed 
transactions. 


APS proposes to issue and sell on or before March 15, 1976, 
up to 3,500,000 shares of its authorized and unissued com- 
mon stock, par value $2.50 per share (‘‘additional common 


stock”’), at competitive bidding pursuant to Rule 50 under 
the Act. APS‘is authorized to issue 40,000,000 shares of 
its common stock, par value $2.50, and now has 27,292,- 
231 shares of such stock outstanding. The price per share 
to be paid to APS for the additional common stock will be 
determined by the competitive bidding. 


APS proposes to use the proceeds from the sale of the addi- 
tional common stock, together with other funds which may 
become available, to repay short-term bank loans and for 
other corporate purposes. It is stated that $37,000,000 of 
such short-term debt was outstanding on September 30, 
1975, and that approximately $35,000,000 of such short- 
term debt is expected to be outstanding when the addi- 
tional common stock is issued. The proceeds of these 
short-term bank loans were used to acquire common stock 
of, and to make capital contributions to, the electric utility 
subsidiaries of APS, which, in turn, used the funds to fi- 
nance their construction programs. 


The fees and expenses to be paid by APS in connection 
with the proposed transactions will be supplied by amend- 
ment. It is stated that the Maryland Public Service Commis- 
sion has jurisdiction over the proposed transactions and 
that no other state commission and no federal commission, 
other than this Commission, have jurisdiction over the pro- 
posed transactions. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 21, 1975, request in writing 
that a hearing be held on such matter, stating the nature of 
his interest, the reasons for such request, and the issues of 
fact or law raised by said declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such re- 
quest should be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail (air 
mail if the person being served is located more than 500 
miles from the point of mailing) upon the declarant at the 
above-stated address, and proof of service (by affidavit or, 
in case of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the declara- 
tion, as filed or as it may be amended, may be permitted 
to become effective as provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as pro- 
vided in Rules 20(a) and 100 thereof or take such other 
action as it may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered, will 
receive any notices and orders issued in this matter, in- 
cluding the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


(70-5726) 
ORDER RELEASING JURISDICTION 


By order dated October 10, 1975 in this proceeding, 
Georgia Power Company (‘Georgia’), an electric utility 
subsidiary company of The Southern Company (“South- 
ern”), a registered holding company, was authorized to 
issue and sell $75,000,000 principal amount of its Class 
A Preferred Stock and was granted an exception from 
the competitive bidding requirements of Rule 50. Juris- 
diction was reserved with respect to the terms and con- 
ditions of the sale, including the price to Georgia and 
underwriters’ compensation. 


Georgia has filed an amendment in this proceeding inform- 
ing the Commission that Georgia has executed a contract, 
subject to the approval of this Commission, with the 
underwriting group which has been formed to market 
Georgia’s Class A Preferred Stock. The underwriting syn- 
dicate has contracted to purchase for public redistribution 
$75,000,000 principal amount of Georgia’s Class A Pre- 
ferred Stock. The price, exclusive of accrued interest, to 
be paid to Georgia will be $25.00 per share, and Georgia 
will thereupon pay the underwriters’ compensation of 
$1.15 per share. The initial public offering price will be 
$25 with a dividend of $2.75 per share. The effective cost 
to Georgia will be 11.54% per annum. The Class A Pre- 
ferred Stock will include a prohibition until November 1, 
1980 against refunding the Class A Preferred Stock if such 
redemption is for the purpose or in anticipation of refund- 
ing the stock with funds obtained at a lower cost of money. 
Georgia also proposes to make provision for a cumulative 
sinking fund for the benefit of the Class A Preferred Stock 
which would retire not more than 5% annually of the num- 
ber of shares initially issued, commencing five years after 
the sale, with the non-cumulative option on any sinking 
fund date, commencing five years or later after the sale, 

of redeeming an additional like number of shares. The 
average life of the stock will be fifteen years. 


The amendment and the underwriting contracts it embodies 
specify the consideration to be received by Georgia for the 
sale of its preferred stock, and the price at which preferred 
stock is to be sold. The compensation has been compared 
with underwriting costs incurred by electric utility com- 
panies and holding companies, whether or not subject to the 
Act, which have offered preferred stock to the public since 
January 1, 1975. The recent market history of both prefer- 
red stock of Georgia and of the other companies in the elec- 
tric utility industry has also been examined, together with 
the relevant qualitative factors affecting each such issue. 


It is found that, under current conditions, both the pro- 
ceeds to be received by Georgia and the underwriting com- 
pensation provided in the contract proposed for the sale of 
the preferred stock are reasonable and that all of the re- 
quirements of the Act and of the rules thereunder, includ- 
ing the requirements of Section 7(d), are satisfied. 
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IT iS ORDERED that the jurisdiction reserved in the order 
of October 10, 1975, as to the terms and conditions includ- 
ing underwriters’ compensation to be incurred in connection / 
with the issue and sale of such preferred stock, be, and the 

same hereby is, released and that the proposed transactions 

may be consummated, without further order, in accordance | 
with Rule 24. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary | 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19227/October 29, 1975 


In the Matter of 


NOTHEAST UTILITIES 

THE HARTFORD ELECTRIC LIGHT COMPANY 
THE CONNECTICUT LIGHT AND POWER COMPANY 
NORTHEAST NUCLEAR ENERGY COMPANY 
Hartford, Connecticut 


eo ew ceo ogre a Oo 


WESTERN MASSACHUSETTS ELECTRIC COMPANY 
West Springfield, Massachusetts 


(70-5260) 
ORDER APPROVING PROPOSAL BY HOLDING COM- 


PANY TO GUARANTEE INDEBTEDNESS OF SUBSI- 
DIARY TO INSURANCE COMPANY F 





Northeast Utilities (““Northeast’’), a registered holding 
company, has filed a post-effective amendment to its 
previously amended application-declaration with this Com- 
mission pursuant to Section 12(b) of the Public Utility 
Holding Company Act of 1935 (““Act’’) and Rule 45 pro- 
mulgated thereunder as applicable to the proposed trans- | 
action. 


wow 


By order dated November 30, 1972 (HCAR No. 17786), R 
the Commission authorized Northeast Nuclear Energy Com- 

pany (“NNEC”), then known as The Millstone Point Com- I 
pany, to issue and sell $9,000,000 principal amount of 84% 
Secured Notes, Series A, due December 1, 1982 (‘‘Series N 
A Notes”), which were purchased by The Travelers Insur- J 
ance Company (“Travelers’’), as a part of the permanent 
financing program for nuclear fuel for Millstone Unit Nos. ( 
1 and 2. 


we 


In furtherance of this same financing program, an applica- 
tion-declaration has been filed with and approved by this 
Commission pursuant to which NNEC proposes to sell 

to The Aetna Casualty and Surety Company (“Aetna”) and 

to Travelers an aggregate of $20,000,000 principal amount 

of its 11%% Secured Notes, Series B, due December 1, j 
1982 (“Series B Notes”). (See HCAR No. 19218, dated 
October 21, 1975). Aetna and Travelers will each purchase i 
$10,000,000 principal amount of the Series B Notes. ! 
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In accordance with Aetna’s requirements, in addition to the 
security provided under the Series B Notes indenture and 
the fuel supply contract, Northeast will guarantee NNEC’s 
payment of principal and interest on the Series B Notes. By 
the terms of the original indenture under which the Series A 
Notes were issued, Travelers (as the holder of the Series A 
Notes) must approve the supplemental indenture under 
which the Series B Notes will be issued. Travelers has indi- 
cated its willingness to give the requisite consent, provided 
Northeast agrees to guarantee NNEC’s payment of the prin- 
cipal and interest on the Series A Notes. Accordingly, Com- 
mission approval is requested for the guarantee by North- 
east of NNEC’s payment of the principal and interest on 

the Series A Notes. 


No State or Federal commission, other than this Commis- 
sion, has jurisdiction over the guaranty. 


Due notice of the filing of said post-effective amendment 
has been given in the manner prescribed in Rule 23 promul- 
gated under the Act (HCAR No. 19197), and no hearing has 
been requested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found that the 
applicable standards of the Act and the rules thereunder 

are satisfied and that no adverse findings are necessary ; and 
that it is appropriate in the public interest and in the inter- 
est of investors and consumers that said post-effective 
amendment be granted and permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said post-effective amend- 
ment be, and it hereby is, granted and permitted to become 
effective forthwith, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19228/October 30, 1975 


In the Matter of 


MISSISSIPPI POWER & LIGHT COMPANY 
Jackson, Mississippi 


(70-5743) 


ORDER AUTHORIZING PROPOSAL TO AMEND 
ARTICLES OF INCORPORATION AND TO SOLICIT 
PROXIES IN CONNECTION THEREWITH 


Mississippi Power & Light Company (“Mississippi”), an 
electric utility subsidiary of Middle South Utilities, Inc., 
a registered holding company, has filed a declaration with 
this Commission pursuant to Sections 6(a), 7, and 12(e) 
of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 62 promulgated thereunder regarding 
the following proposed transactions. 


In order to provide a portion of the funds which will be 
needed to carry forward the construction program over 
the next five years, Mississippi proposes to amend its 
Articles of Incorporation so as to increase its authorized 
preferred stock from 454,476 to 704,476 shares. Missis- 
sippi also proposes to add to the authority of the Board of 
Directors, in establishing new series of preferred stock and 
in fixing those terms thereof as to which there may be 
variations between series, authority to fix and determine 
sinking fund provisions for the redemption or purchase of 
shares of such new series of preferred stock. In connection 
therewith, Mississippi proposes to solicit proxies from the 
holders of its outstanding stock for use at a special meet- 
ing of stockholders to be held on December 15, 1975. 


It is stated that Mississippi finds it desirable to provide a 
portion of its capital requirements through the issuance 
and sale, from time to time, of additional preferred stock 
and that, under recent market conditions, other electric 
utilities have found it possible to sell preferred stock at ac- 
ceptable dividend rates only if the holders of the new series 
are granted the benefit of a sinking fund. Mississippi pre- 
sently has 378,808 shares of preferred stock outstanding. 


No States commission and no Federal commission, other 
than this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said declaration has been given 
in the manner prescribed in Rule 23 promulgated under 
the Act (HCAR No. 19198), and no hearing has been re- 
quested of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; and 
that it is appropriate in the public interest and in the inter- 
est of investors and consumers that said declaration be per- 
mitted to become effective: 


IT iS ORDERED, pursuant to the applicable provisions of 
the Act and rules thereunder, that said declaration be, and 
it hereby is, permitted to become effective forthwith, sub- 
ject to the terms and conditions prescribed in Rules 24 
and 62 promulgated under the Act. 


For the Commission, by the Division of Corporate Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9000/October 23, 1975 


In the Matter of 
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LIQUID DAILY RESOURCES FUND 
555 Capitol Mall 

P. O. Box 3008 

Sacramento, California 95812 


(811-2515) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLAR- 
ING THAT COMPANY HAS CEASED TO BE AN IN- 
VESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Liquid Daily Resources 
Fund (‘Applicant’), registered under the Investment Com- 
pany Act of 1940 (“Act”) as an open-end, diversified man- 
agement investment company, filed an application on July 
14, 1975 and an amendment thereto on August 19, 1975, 


pursuant to Section 8(f) of the Act for an order of the Com- 


mission declaring that applicant has ceased to be an invest- 
ment company as defined by the Act. All interested persons 
are referred to the application on file with the Commission 
for a statement of the representations contained therein, 
which are summarized below. 


Applicant was organized as a California corporation on 
August 9, 1974 and registered under the Act by filing a 
Notification of Registration on Form N-8A on August 23, 
1974. Thereafter, it filed a Registration Statement under 
the Act on Form N-8B-1 and a Registration Statement un- 
der the Securities Act of 1933 on Form S-5. 


Applicant represents that, due to an inability to secure in- 
vestment advisory services on satisfactory terms following 
the termination of its Advisory and Management Services 
Agreement by its investment advisor, Applicant’s Board of 
Directors, at a meeting held on May 1, 1975, adopted a re- 
solution to dissolve applicant and wind up its business. Ap- 
plicant further represents that, at a meeting held on June 9, 
1975, Applicant’s shareholders approved the plan of dis- 
solution. 


Applicant states that all of its outstanding securities are 
beneficially owned by the eleven persons who were the ini- 
tial investors in Applicant. Applicant also states that it is 
not now making and does not propose to make a public 
offering of its securities and that it intends to make a final 
distribution of its assets to the remaining eleven sharehold- 
ers on or after October 31, 1975. 


Section 3(c)(1) of the Act excepts from the definition of 


an investment company any issuer whose outstanding secur- 


ities are beneficially owned by not more than 100 persons 
and which is not making and does not presently propose to 
make a public offering of its securities. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission, upon application, finds that a regis- 
tered management investment company has ceased to be 
an investment company, it shall so declare by order, and 
upon the taking effect of such order the registration of 
such company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 17, 1975 at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
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the matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the issues, 
if any, of fact or law proposed to be controverted, or he 
may request that he be notified if the Commission shall 
order a hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange Com- 
mission, Washington, D. C. 20549. A copy of such request 
shall be served personally or by mail (air mail if the person 
being served is located more than 500 miles from the point 
of mailing) upon Applicant at the address stated above. 
Proof of such service (by affidavit, or in case of an attor- 
ney at law, by certificate) shall be filed contemporaneous- 
ly with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course follow- 
ing said date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own mo- 
tion. Persons who request a hearing, or advice as to wheth- 
er a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 





For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9001/October 24, 1975 


In the Matter of 





THE VANGUARD GROUP, INC. 


WELLINGTON FUND, INC. 

WINDSOR FUND, INC. 

IVEST FUND, INC. 
EXETER FUND, INC. 
GEMINI FUND, INC. | 
EXPLORER FUND, INC. 
TRUSTEES’ EQUITY FUND, INC. 

WELLESLEY INCOME FUND, INC. 

W. L. MORGAN GROWTH FUND, INC. 

WESTMINSTER BOND FUND, INC. 

FUND FOR FEDERAL SECURITIES, INC. 


WHITEHALL MONEY MARKET TRUST 
QUALIFIED DIVIDEND PORTFOLIOS, INC. 
P. O. Box 823 

Valley Forge, Pennsylvania 19482 
WELLINGTON MANAGEMENT COMPANY 
THORNDIKE, DORAN, PAINE & LEWIS, INC. 
28 State Street 

Boston, Massachusetts 02109 


(812-3780) 


| 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT tA 
AND RULE 17d-1 THEREUNDER PERMITTING CER- 





t 





t 


+ 





t 


TAIN TRANSACTIONS 


On September 25, 1975, a notice was issued (Investment 
Company Act Release No. 8958) of an application filed on 
March 12, 1975, and amendments thereto on April 15, 
1975, June 30, 1975 and September 23, 1975 by The 
Vanguard Group, Inc. (“Vanguard”), Wellington Fund, 

Inc., Windsor Fund, Inc., Ilvest Fund, Inc., Exeter Fund, 
inc., Explorer Fund, Inc., Trustees’ Equity Fund, Inc., 
Wellesley Income Fund, Inc., W. L. Morgan Growth Fund, 
Inc., Westminster Bond Fund, Inc., and Fund for Federal 
Securities, Inc., all open-end diversified management in- 
vestment companies, and Gemini Fund, Inc., a closed-end 
diversified investment company (‘Vanguard Funds”’), all of 
which are registered under the Investment Company Act of 
1940 {““Act’’), Whitehall Money Market Trust (‘’Whitehall’’) 
and Qualified Dividend Portfolios, Inc. (‘Qualified’), new- 
ly organized open-end diversified management investment 
companies registered under the Act, and Wellington Man- 
agement Company (“WMC”) and Thorndike, Doran, Paine 
& Lewis, Inc. (““TDP&L”), companies registered as invest- 
ment advisers under the Investment Advisers Act of 1940 
(all collectively ““Applicants”’), pursuant to Section 17(b) 
of the Act and Rule 17d-1 thereunder for an order permit- 
ting Applicants to engage in certain transactions. The no- 
tice gave interested persons an opportunity to request a 
hearing and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found, on the basis 
of the information stated in the application, that the terms 
of the proposed transactions, including the consideration 

to be paid or received, are reasonable and fair and do not 
involve overreaching on the part of any person concerned 
and that the proposed transactions are consistent with the 
policies of the Vanguard Funds, Whitehall and Qualified and 
with the general purposes of the Act. It is also found that 
the participation of the Vanguard Funds, Whitehall, Quali- 
fied and Vanguard in the proposed transactions is consistent 
with the provisions, policies and purposes of the Act and 

not on a basis different from or less advantageous than that 
of other participants. Accordingly, 


IT 1S ORDERED, pursuant to Section 17(b) of the Act, 
that Vanguard may issue and Whitehall and Qualified may 
purchase securities of Vanguard, as set forth in the applica- 
tion. 


IT iS FURTHER ORDERED, pursuant to Section 17(b) of 
the Act that Vanguard Funds, Whitehall and Qualified per- 

iodically may sell securities of Vanguard among themselves, 
as set forth in the application. 


IT IS FURTHER ORDERED, pursuant to Rule 17d-1 under 
the Act, that Vanguard, Vanguard Funds, Whitehall And 
Qualified may enter into and implement their proposed joint 
transactions, as set forth in the application. 


IT IS FURTHER ORDERED, pursuant to Rule 17d-1 under 
the Act, that Vanguard, WMC and TDP&L may enter into 
and implement their proposed joint transaction, as set forth 
in the application. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9002/October 24, 1975 


In the Matter of 


EATON & HOWARD SPECIAL FUND, INC. 
24 Federal Street 
Boston, Massachusetts 02110 


and 


MARVIN N. DEMCHICK 

Life of Pennsylvania Financial Corporation 
230 South Fifteenth Street 

Philadelphia, Pennsylvania 19102 


(812-3859) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
17(b) OF THE ACT FOR AN ORDER EXEMPTING 

A PROPOSED TRANSACTION FROM SECTION 17(a) 
OF THE ACT 


NOTICE !S HEREBY GIVEN that Eaton & Howard Spec- 
ial Fund, Inc. (“Fund’’), an open-end, diversified manage- 
ment company registered under the Investment Company 
Act of 1940, and Marvin N. Demchick (“Demchick’’) 
(hereinafter collectively referred to as ““Applicants’’) filed 
an application on September 15, 1975, pursuant to Section 
17(b) of the Act for an order of the Commission exempt- 
ing from the provisions of Section 17(a) of the Act the 
proposed sale by the Fund to Demchick, who is President 
of Life of Pennsylvania Financial Corporation (“Financial”’), 
of 50,000 shares (“Shares”) of the common stock of Fi- 
nancial, representing approximately 8.5% of its issued and 
outstanding shares, for $31,250. All interested persons are 
referred to the application on file with the Commission for 
a full statement of the representations therein, which are 
summarized below. 


Pursuant to the terms of an agreement dated August 18, 
1975 (the “Agreement”’), the Fund has agreed to sell to 
Demchick and Demchick has agreed to purchase from the 
Fund 50,000 shares of the common stock, par value $1.00 
of Financial for a total gross consideration of $31,250. 


The Agreement is conditioned on approval of the transac- 
tion by the Commission pursuant to Section 17(b) of the 
Investment Company Act of 1940 (the ““Act’’). Such ap- 
proval is necessary because the transaction would otherwise 
be in violation of Section 17(a) of the Act which prohibits 
an affiliated person of an investment company or an affili- 
ated person of such person from buying any property from 
the investment company. Section 17(a) is applicable to the 
transaction since the Fund and Financial are affiliated per- 
sons of each other because of the Fund’s ownership of 
more than 5% of Financial’s voting securities, and because 
Demchick, an officer of Financial, is, therefore, an affiliated 
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person of an affiliated person of the Fund. 


On October 1, 1964, Financial, which had been incorpor- 
ated as an insurance holding company in April of that year, 
made an offer to exchange its shares on a one-for-one basis 
for shares of Life Assurance Company of Pennsylvania 
(“Assurance”). The Fund, which then owned 50,000 
shares of Assurance that it had purchased for $500,000 on 
November 1, 1968, as a part of a private sale of Assurance 
shares to two registered investment companies, accepted 
the offer and surrendered its shares of Assurance for those 
of Financial. 


Applicants represent that the Agreement between Dem- 
chick and the Fund was the result of arms-length negotia- 
tions and that the agreed-upon purchase price for the shares 
is 1/16 of a point per share higher than the high bid price for 
Financial’s common as quoted on the Philadelphia-Balti - 
more-Washington Stock Exchange (“PBW?") on July 31, 
1975, the date upon which the informal agreement on the 
proposed transaction was reached. Applicants also state that 
the Fund has been advised by Eaton & Howard, the Fund’s 
investment adviser, that an investment in Financial is no 
longer warranted within the investment criteria established 
for the Furd and that more favorable opportunities exist. 
Furthermore, since the shares are restricted securities, and 
because there is only a limited market for even the unre- 
stricted shares of Financial, which have been trading on the 
PBW during 1974 and 1975 at an average weekly volume of 
less than 500 shares, the Fund would, in all likelihood, have 
substantial difficulty disposing of the Shares. Additionally, 
any disposition by the Fund of such a large block of shares 
would probably have a substantial adverse impact on the 
market for Financial's common stock and thus on the price 
to be received by the Fund for the Shares. 


Applicants represent that Demchick has no interest in or 
affiliation with and has no agreements or understandings 
with the Fund, directly or indirectly, other than as set forth 
in the Agreement. No commissions or fees are payable in 
connection with the transaction other than legal fees incur- 
red in connection with this application. Lastly, Applicants 


state that the Agreement has been approved by a disinterest- 


ed majority of the Boards of Directors of both the Fund 
and Financial. 


Under Section 17(b) of the Act the Commission may 
exempt a proposed transaction from Section 17(a) of the 
Act if evidence establishes that the terms of the proposed 
transaction including consideration to be paid or received, 
are reasonable and fair and do not involve overreaching on 
the part of any person concerned and the proposed trans- 
action is consistent with the policy of the investment com- 
pany covered and with the general purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 17, 1975, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
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served personally or by mail (air mail if the person being 
being served is located more than 500 miles from the point 
of mailing) upon applicants at the addresses stated above. 
Proof of such service (by affidavit, or in case of an attor- 
ney at law, by certificate) shall be filed contemporaneous- 
ly with the reugest. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order dis- 
posing of the application herein may be issued by the Com- 
mission upon the basis of the information stated in the 
application, unless an order for hearing upon said applica- 
tion shall be issued upon request or upon the Commission's 
own motion. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of further 
developments in this matter, including the date of the hear- 
ing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9003/October 28, 1975 


In the Matter of 


COLONIAL INCOME FUND, INC. 

THE COLONIAL FUND, INC. 

COLONIAL CONVERTIBLE & SENIOR SECURITIES, 
INC. 

COLONIAL EQUITIES, INC. 

COLONIAL GROWTH SHARES, INC. 

COLONIAL VENTURES, INC. 

COLONIAL MANAGEMENT ASSOCIATES, INC. 

75 Federal Street 

Boston, Massachusetts 02110 


(812-3863) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR AN ORDER OF EXEMPTION 
FROM SECTION 22(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that Colonial Income Fund, 
Inc. (“Colonial Income”), The Colonial Fund, Inc. (“Co- 
lonial Fund’’), Colonial Convertible & Senior Securities, 
Inc. (“Colonial Convertible’), Colonial Equities, Inc. 
(“Colonial Equities’), Colonial Growth Shares, Inc. (’Co- 
lonial Growth”), and Colonial Ventures, Inc. (“Colonial 
Ventures”’), hereinafter collectively referred to as the 
“Funds” or as the “Fund Applicants” and which are open- 
end management investment companies registered under 
the Investment Company Act of 1940 (“‘Act’’), and Colon- 
ial Management Associates, Inc. (““CMAI’’), the principal 
underwriter for the Funds, all of which are hereinafter re- 
ferred to as the “Applicants”, filed an application on Sep- 
tember 22, 1975, pursuant to Section 6(c) of the Act for 
an order of the Commission exempting from Section 22(d) 
of the Act transactions whereby dividends payable from 
the investment income of Colonial Income will be reinvest- 
ed at net asset value in shares of any of the other Funds 
then offering shares to the public. All interested persons 
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are referred to the application on file with the Commission 
for a statement of the representations contained therein 
which are summarized below. 


The investment objective of Colonial Income is to seek as 
high an income as is consistent with prudent risk. It is the 
only one of the Funds with income as its only primary ob- 
jective. Subject to the granting of the exemption requested 
by the application, Colonial Income proposes to permit 
any shareholder whose investment in Colonial Income has 
acurrent public offering value of $5,000 or more to rein- 
vest his income dividends at net asset value in shares of any 
of the other Funds then offering its shares to the public; 
each of the other Funds proposes to offer its shares for in- 
vestment at net asset value by application of income divi- 
dends paid on shares of Colonial Income to any Colonial 
Income shareholder whose investment in Colonial Income 
has a current public offering value of $5,000 or more. Re- 
investment of income dividends of Colonial Income in 
shares of more than one Fund will not be permitted. 


Applicants represent that the eligibility requirement is for 
the purpose of reducing the likelihood of establishing 

small new accounts in the other Funds which could other- 
wise result from the exercise of the proposed option. If the 
application is approved, income dividends apyable to eli- 
gible Colonial Income shareholders who so elect will be re- 
invested in shares of the designated Fund at its net asset 
value determined on Colonial Income’s dividend payment 
dates. No sales charges will be received by any Fund, by 
CMAI, by any securities dealer, or by any sales representa- 
tive on such reinvestments and there will be no service 
charge. The costs and expenses of the transaction will be 
borne by the Fund in which the dividend reinvestment is 
selected. The Funds or any of them may at any time deter- 
mine not to permit additional investments in their shares 
pursuant to the option, and Colonial Income may at any 
time suspend or terminate the availability of the option. 


Section 22(d) of the Act, prohibits a registered investment 
company and its principal underwriter from selling its re- 
deemable securities “to any person except a dealer, a prin- 
cipal underwriter or the issuer, except at a current public 
offering price described in the prospectus.” 


Applicants state that the proposed reinvestment option is 
designed to give shareholders of Colonial Income an oppor- 
tunity to invest the income from their investment in Colon- 
ial Income at net asset value in any of the other Funds and 
at the same time such shareholders could maintain their ini- 
tial investment in the only Fund in the Colonial Group with 
income as its only primary objective. The other Funds have 
investment objectives different from that of Colonial In- 
come. 


Applicants state that a shareholder of Colonial Income who 
elects to reinvest income dividends pursuant to the option, 
would, in effect, be accomplishing in a single step that 
which a shareholder may currently accomplish in two steps 
by electing to receive income dividends in additional shares 
of Colonial Income at net asset value and thereafter ex- 
changing such additional shares for shares of one of the 
other Funds as permitted by Section 11 of the Act and pur- 
suant to the Exchange Privilege described in each of the 
Funds’ current prospectuses, subject to a $5.00. service 


charge and eertain stated conditions. 


The availability of this additional reinvestment option will 
be disclosed in the Colonial Income prospectus, which 
among other things, will advise a shareholder to consider 
the investment objectives and policies of each of the other 
Funds as described in their respective prospectuses before 
electing such option. Colonial Income will notify its share- 
holders at least once each year of the availability of the op- 
tion. A shareholder will be permitted to cancel or change 
the reinvestment option at any time upon written notice 
to the Shareholders Services and Transfer Agent. 


Section 6(c) of the Act authorizes the Commission to ex- 
empt conditionally or unconditionally any class of persons 
or transactions from any provisions of the Act “if and to 
the extent such exemption is necessary or appropriate in 
the public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
.and provisions” of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 20, 1975, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 

on the matter accompanied by a statement as to the na- 
ture of his interest, the reason for such request, and the 
issues, if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Commission 
should order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and Exchange 
Commission, Washington, D. C. 20549. A copy of such re- 
quest shall be served personally or by mail (air mail if the 
person being served is located more than 500 miles from 
the point of mailing) upon Applicants at the address stated 
above. Proof of such service (by affidavit, or in case of an 
attorney at law, by certificate) shall be filed contemporan- 
eously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the matter will be issued as of course following 
said date, unless the Commission thereafter orders a hear- 
ing upon request or upon the Commission’s own motion. 
Persons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders issued 
in this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9004/October 29, 1975 


In the Matter of 


SCHICK INVESTMENT COMPANY 


FRAWLEY ENTERPRISES, INC. 
1901 Avenue of the Stars 
Los Angeles, California 90067 





SEC DOCKET/309 





(812-3852) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
AND RULE 17d-1 UNDER THE ACT 


Schick Investment Company (“Schick Investment’), a Del- 
aware corporation, and Frawley Enterprises, Inc. (““Fraw- 
ley Enterprises’), a Delaware corporation, filed an applica- 
tion on August 22, 1975, pursuant to Section 17(b) of the 
Investment Company Act of 1940 (“Act’’) for an order of 
the Commission exempting from the provisions of Section 
17(a) of the Act a proposed merger of Schick Investment 
into Frawley Enterprises, and pursuant to Rule 17d-1 pro- 
mulgated under Section 17(d) of the Act for an order per- 
mitting the proposed merger. 


On October 2, 1975, the Commission issued a notice of 
filing of said application (Investment Company Act Release 
No. 8967). The notice gave interested persons an opportun:. 
ity to request a hearing and stated that an order disposing 
of the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a hearing. 


The matter having been considered, it is found on the basis 
of the information stated in the application that the terms 
of the proposed transaction are reasonable. and fair and do 
not involve overreaching on the part of any person con- 
cerned and that the proposed transaction is consistent with 
the general purposes of the Act. It is further found on the 
basis of the information stated in the application that the 
Participation of Schick Investment in the proposed transac- 
tion is consistent with the provisions, policies and purposes 
of the Act and that Schick Investment’s participation is not 
on a basis different from that of other participants. 


IT 1S ORDERED, pursuant to Section 17(b) of the Act, that 
the proposed merger of Schick Investment into Frawley En- 
terprises be, and hereby is, exempted from the provisions 

of Section 17(a) of the Act. 


IT iS FURTHER ORDERED, pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder, that the application to 
permit the proposed merger of Schick Investment into Fraw- 
ley Enterprises be, and hereby is, granted, effective forth- 
with. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9005/October 29, 1975 


In the Matter of 
DELTA CAPITAL CORPORATION 
c/o Noah E. Hurley 


312 Ellison Road 
Sommerset, New Jersey 08873 


310/SEC DOCKET 


(811-2384) 


NOTICE OF PROPOSAL TO TERMINATE REGISTRA-. 
TION PURSUANT TO SECTION 8(f) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Commission pro- 
poses, pursuant to Section 8(f) of the Investment Company 
Act of 1940 (‘‘Act’’) to declare by order upon its own mo- 
tion that Delta Capital Corporation (“Delta’’), registered 
under the Act as an open-end, diversified management in- 
vestment company has ceased to be an investment company 
as defined in the Act. 


Materials in the Commission’s records indicate that Delta 
was organized as a Delaware corporation on February 21, 
1973. Delta filed a Notification of Registration on Form 
N-8A on June 11, 1973 and a Registration Statement on 
Form N-8B on July 9, 1973. 


Materials in the Commission's records indicate that none of 
Delta’s securities have ever been offered or sold to the pub- 
lic and that Delta never became an operating investment 
company. Materials in the Commission’s records also indi- 
cate that Delta has been dissolved as a corporation by the 
State of Delaware under the laws of which it was organ- 
ized. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission on its own motion, finds that a re- 
gistered investment company has ceased to be an invest- 
ment company, it shall so declare by order, and upon the 
effectiveness of such order, the registration of such com- 
pany shall cease to be in effect. 


NOTICE iS FURTHER GIVEN that any interested person 
may, not later than November 24, 1975 at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Delta at the address stated above. Proof of 
such service (by affidavit, or in case of an attorney at law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and Regula- 
tions promulgated under the Act, an order disposing of the 
application will be issued as of course following said date 
unless the Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is order- 
ed, will receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9006/October 29, 1975 


In the Matter of 


CAPITAL INVESTORS CORPORATION 
Capital Building 

Front & Ryman Streets 

Missoula, Montana 59801 


(811-1253) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Capital Investors Cor- 
poration (“Applicant”), a Montana corporation which is 

a closed-end, non-diversified, management investment com- 
pany registered under the Investment Company Act of 
1940 (“Act”), has filed an application on August 14, 1975, 
and an amendment thereto on October 15, 1975, for an 
order of the Commission declaring that the Applicant has 
ceased to be an investment company as defined in the Act. 
All interested persons are referred to the application on 

file with the Commission for a statement of the representa- 
tions contained therein, which are summarized below. 


Applicant states that it was licensed on October 12, 1962 
by the Small Business Administration (“SBA”) as a small 
business investment company (“SBIC’’) under the Small 
Business Investment Act of 1958; and that the surrender 
of said license was accepted by the SBA on July 8, 1975. 


Applicant further states that, on April 25, 1975, it and 
Western Venture Resources, Inc. (“Western”), a privately 
owned SBIC, entered into a Purchase Agreement (*Agree- 
ment”) whereby Applicant would sell substantially all of 

its assets to Western and Western would assume substantially 
all of the liabilities of the Applicant. Applicant represents 
that its shareholders approved the Agreement at a Special 
meeting on May 20, 1975, and voted to dissolve the corpor- 
ation on June 17, 1975. 


Applicant further represents that it has filed a Notice of 
Intent to Dissolve with the Secretary of State of Montana 
and that the filing of the final Articles of Dissolution is con- 
tingent upon receipt of a tax clearance certificate from the 
Department of Revenue, State of Montana. Applicant states 
that pending final dissolution, it will hold only cash pro- 
ceeds and certain accounts receivable until the distribution 
of these proceeds to the shareholders at which time its cor- 
porate existence will terminate. Applicant represents that 
any net proceeds remaining after winding-up its affairs will 
be distributed to shareholders. 


Applicant states that it has ceased all investment activity and 
no longer proposes to engage in the business of investing, re- 
investing or trading in securities. Applicant further states 
that its outstanding securities, other than short-term paper, 
are currently held beneficially by less than 100 persons, that 
no corporate holder of its securities has invested more than 
five percent (5%) of its assets in said securities, and that it 

is not making and does not presently propose to make a 





public offering of its securities. 


Section 8(f) of the Act provides, in pertinent part, that 
when the Commission upon application finds that a regis- 
tered investment company has ceased to be an investment 
company, it shall so declare by order and, upon the effec- 
tiveness of such order, the registration of such company 
shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 24, 1975 at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
this matter accompanied by a statement as to the nature 
of his interest, the reason for such request, and the issues 
of fact or law proposed to be controverted, or he may re- 
quest that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicant at the address set forth above. 
Proof of such service (by affidavit or, in case of an attor- 
ney at law, by certificate) shall be filed contemporaneous- 
ly with the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an order dis- 
posing of the application will be issued as of course follow- 
ing said date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own mo- 
tion. Persons who request a hearing, or advice as to wheth- 
er a hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Man- 
agement Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9007/October 30, 1975 


In the Matter of 


MONEY MARKET MANAGEMENT, INC. 
AMERICAN LEADERS FUND, INC., AND 

FUND FOR U. S. GOVERNMENT SECURITIES, INC. 
421 Seventh Avenue 

Pittsburgh, Pennsylvania 15219 


and 


FEDERATED SECURITIES CORPORATION 
421 Seventh Avenue 
Pittsburgh, Pennsylvania 15219 


(812-3854) 


ORDER PURSUANT TO SECTION 11(a) OF THE ACT 
PERMITTING AN OFFER OF EXCHANGE AND SEC- 
TION 6(c) PROVIDING AN EXEMPTION FROM THE 
PROVISIONS OF SECTION 22(d) OF THE ACT AND 
RULE 22d-1 THEREUNDER 





SEC DOCKET/311 





Money Market Management, Inc. (‘Money Market’’), Amer- 
ican Leaders Fund, Inc. (“American Leaders”), Fund for 

U. S. Government Securities, Inc. (“Government Fund”’) 
(collectively referred to as the ‘‘Funds”’), each of which is 
registered with the Commission as a diversified, open-end, 
management investment company under the Investment 
Company Act of 1940 (““Act’’), and Federated Securities 
Corp. (collectively referred to with the above-mentioned 
Funds as ““Applicants”) have filed an application on Au- 
gust 29, 1975, and an amendment thereto on September 
15, 1975, for an order by the Commission pursuant to (i) 
Section 11(a) of the Act to permit offering shareholders of 
Money Market the right to exchange shares of that Fund 
for those of American Leader and Government Fund, on 

a basis other than the relative net asset values of the Fund 
shares involved at the time of the exchange; and (ii) Section 
6(c) of the Act to exempt Applicants from the provisions of 
Section 22(d) of the Act and Rule 22d-1 thereunder to the 
extent necessary to ¢ermit such an offer of exchange. 


On September 30, 1975, the Commission issued a notice 
of filing of said application (Investment Company Act Re- 
lease No. 8964). The notice gave interested persons an op- 
portunity to request a hearing and stated that an order dis- 
posing of the application might be issued upon the basis of 
the facts and representations stated therein unless a hearing 
were requested by such person or ordered by the Commis- 
sion. No such request has been filed, and the Commission 
has not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the requested exemption is appropriate in the 
public interest and consistent with the protection of invest- 
ors and the purposes fairly intended by the policy and pro- 
visions of the Act. 


iT iS ORDERED, pursuant to Section 11(a) of the Act, 
that the proposed exchange offer be approved, and 


IT iS FURTHER ORDERED, pursuant to Section 6(c) of 
the Act, that the application for exemption from Section 
22(d) of the Act and Rule 22d-1 thereunder, to the extent 
requested, be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment Manage- 


ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9008/October 30, 1975 


In the Matter of 

NARRAGANSETT CAPITAL CORPORATION 
40 Westminster Street 

Providence, Rhode Island 02903 

(812-3648) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 


312/SEC DOCKET 


EXEMPTING CERTAIN PROPOSED TRANSACTIONS 
FROM SECTION 17(a) OF THE ACT AND PURSUANT 
TO RULE 17d-1 UNDER THE ACT PERMITTING CER. 
TAIN PROPOSED TRANSACTIONS UNDER SECTION 
17(d) OF THE ACT 








In 
Narragansett Capital Corporation (‘Narragansett’), a non- 
diversified, closed-end management investment company ct 
registered under the Investment Company Act of 1940 ' od 
(“Act”) and a licensed small business investment company | Be 
under the Small Business Investment Act of 1958, filed an 6 
application on May 30, 1974, and amendments thereto on | " 
March 4, July 29, September 24, and October 10, 1975, 1/ 
for an order, pursuant to Section 17(b) of the Act, exempt. | (é 
ing from the provisions of Section 17(a) of the Act, and 0 
pursuant to Rule 17d-1 under the Act, permitting under i p 
Section 17(d) of the Act, certain proposed transactions A 
which are to be made in connection with the reorganiza- 
tion under Chapter XI of the Bankruptcy Act of the finan- 0 
cial structure of Bevis Industries, Inc. (““Bevis’’), a Rhode C 
Island corporation with its principal offices located in | 
White Plains, New York. ' 
On October 8, 1975, a notice (Investment Company Act . 
Release No. 8978) was issued of the filing of said applica- C 
tion. The notice gave interested persons an opportunity to ; 
request a hearing and stated that an order disposing of the | y 
application might be issued on the basis of the information 5 
stated therein unless a hearing should be ordered. Nore. | % 
quest for a hearing has been filed, and the Commission has | . 
not ordered a hearing. . 
The matter having been considered, it is found that the . 
terms of the proposed transactions are reasonable and fair T 
and do not involve overreaching on the part of any person e 


concerned and that the proposed transactions are consis- 
tent with the policies of Narragansett and with the general F 
purposes of the Act. It is further found that the participa- t! 
tion of Narragansett is consistent with the provisions, poli- 
cies, and purposes of the Act, and not on a basis different 
from or less advantageous than that of any other partici- 
pant. Accordingly, 


IT 1S ORDERED, pursuant to Section 17(b) of the Act 

and Rule 17d-1 thereunder, that the application for an J 
order exempting from the provisions of Section 17(a) of the 

Act and permitting under Section 17(d) of the Act the pro- 

posed transactions which are to be made in connection with 

the reorganization under Chapter XI of the Bankruptcy Act 

of the financial structure of Bevis, be, and hereby is, grant- | | 
ed, effective forthwith. f 


For the Commission, by the Division of Investment Manage- | 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary . = 


1/ On October 10, 1975, Narragansett filed an amendment | 
which requested an exemption from Section 17(a) and per- { 
mission under Section 17(d) to allow Stanley Goldstein to 
purchase 50,000 shares of Bevis’ common stock. The amend- 
ment also contained certain facts and representations in sup- 
port of this particular transaction. The substance of the 
amendment has been incorporated in the notice of filing of 
the application, dated October 8, 1975. j 














(a) INVESTMENT COMPANY ACT OF 1940 
Release No. 9009/October 30, 1975 


in the Matter of 


CONGLOMERATE FUND OF AMERICA, INC. 
| clo lra M. Belfer 
| Belfer & Bogard 

| | 60 East 42nd Street 

. New York, New York 10017 


/ | (g11-1598) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
| DECLARING THAT COMPANY HAS CEASED TO BE 
AN INVESTMENT COMPANY 


On September 22, 1975, a notice was issued (Investment 
Company Act Release No. 8950) of an application filed 

{ on August 14, 1975, by Conglomerate Fund of America, 
Inc. (“Applicant”), registered as an open-end, non-diver- 
sified management investment company under the Invest- 
ment Company Act of 1940 (“‘Act’’), for an order of the 
Commission pursuant to Section 8(f) of the Act, declar- 
ing that Applicant has ceased to be an investment company 
as defined by the Act. The notice gave interested persons 

| an opportunity to request a hearing and stated that an 

| order disposing of the application would be issued as of 
course unless a hearing should be ordered. No request for 
a hearing has been filed and the Commission has not order- 
ed a hearing. 


The matter has been considered and it is found that Appli- 
cant has ceased to be an investment company. Accordingly, 


IT iS ORDERED, pursuant to Section 8(f) of the Act, that 
the registration of Conglomerate Fund of America, Inc., 
under the Act shall forthwith cease to be in effect. 


| For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


j George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9010/October 30, 1975 


e In the Matter of 


MASSACHUSETTS MUTUAL LIFE INSURANCE 
COMPANY 
1295 State Street 
- Springfield, Massachusetts 01111 


: (812-3846) 

} 

nd- NOTICE OF APPLICATION FOR AN ORDER PURSU- 
ANT TO SECTION 17(d) OF THE INVESTMENT COM- 


PANY ACT OF 1940 AND RULE 17d-1 THEREUNDER 


Ip- 





f 


NOTICE IS HEREBY GIVEN that Massachusetts Mutual 
Life Insurance Company (“Applicant’’), a mutual life insur- 
ance company organized under the laws of the Common- 
wealth of Massachusetts, filed an application on August 4, 
1975, and an amendment thereto on October 28, 1975, 
pursuant to Section 17(d) of the Investment Company Act 
of 1940 (“Act’’) and Rule 17d-1 thereunder for an order 
of the Commission permitting Applicant to engage in the 
transaction described below. All interested persons are re- 
ferred to the application on file with the Commission for a 
statement of the representations contained therein which 
are summarized below. 


Applicant acts as investment adviser to MassMutau! Corpor- 
ate Investors, Inc. (the ““Fund”), a non-diversified, closed- 
end management investment company registered under the 
Act. Applicant wishes to purchase a 15-year, $900,000 
9-3/4% Mortgage Loan (the ‘“‘Mortgage”’) made by a com- 
mercial bank to William R. Moore, Jr. and Mary E. Moore, 
husband and wife, d/b/a Eight & Proctor Investment Com- 
pany, a general partnership (‘‘Mortgagor’’). The Mortgage 
provided construction financing and is secured by a ware- 
house and food processing building located near Greens- 
boro, North Carolina, which is to be leased by Mortgagor 
for 25 years to Golden State Foods Corporation, a Cali- 
fornia corporation (“Golden State’’). William R. Moore, 
Jr. is President and owner of approximately 52% of the 
outstanding stock of Golden State. As the Mortgagor and 
Golden State are under the common control of William R. 
Moore, Jr., they are affiliated persons within the meaning 
of Section 2(a)(3) of the Act. 


Pursuant to an Order of the Commission (““Order’’) issued 
on August 19, 1971 (Investment Company Act Release No. 
6690), Applicant is permitted to invest concurrently for 

its general account in each issue of securities purchased by 
the Fund at direct placement, and to exercise warrants, 
conversion privileges, and other rights at the same time. 
This Order is subject to several conditions. One condition 
generally requires that purchases at direct placement of se- 
curities, which would be consistent with the investment 
policies of the Fund, be shared equally by Applicant and 
the Fund. Another condition requires that, after Applicant 
and the Fund have invested concurrently in the securities 
of an issuer, neither Applicant or the Fund, unless other- 
wise permitted by order of the Commission, shall acquire 
any further interest in an issuer or in any affiliated person 
of an issuer or in securities issued by such issuer or affiliated 
person other than interests in all respects identical. 


The policies of the Fund set forth in its registration State- 
ment under the Act specify that the principal investments 
of the Fund will be long-term obligations, and occasionally 
preferred stocks, purchased directly from issuers, provided 
that such obligations and stocks have “equity features” such 
as accompanying shares of common stock or rights to ac- 
quire or to convert such long-term obligations or preferred 
stocks into such shares. The Mortgage does not have any 
accompanying equity features and, therefore, would not be 
an investment permitted by the investment policies of the 
Fund. 


Applicant believes that the Mortgage would be an attractive 
investment but Applicant and the Fund each presently hold 
$2,250,000 of 91% Senior Notes due June 15, 1989, and 
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$750,000 of 7%% Convertible Subordinated Notes due 
June 15, 1989, issued by Golden State. 


Thus, since Applicant and the Fund own securities of Gold- 
en State, an affiliate of the Mortgagor, and as the Mortgage 
would not be an appropriate investment for the Fund, Ap- 
plicant cannot comply with the condition of the Order that 
it and the Fund acquire further identical interests in Golden 
State or its affiliates. Therefore, Applicant has applied for 
an order of the Commission pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder permitting the acquisi- 
tion by Applicant of the Mortgage in accordance with other 
conditions imposed in the Order. 


Rule 17d-1 adopted by the Commission under Section 17(d) 
of the Act provides that an affiliated person of a registered’ 
investment company or an affiliated person of such an affili- 
ated person may not effect any transaction in which such 
investment company is a joint participant without the per- 
mission of the Commission. In passing upon applications 

for orders granting such permission, the Commission is re- 
quired to consider whether the participation of the Invest- 
ment Company in such joint enterprise or arrangement on 
the basis proposed is consistent with the provisions, poli- 
cies, and purposes of the Act and the extent to which such 
Jarticipation is on a basis different from, or less advantage- 
ous than, that of other participants. 


Applicant submits that the issuance of the Mortgage is not 
disadvantageous to the Fund and is consistent with the 
provisions, policies and purposes of the Act. Accordingly, 
Applicant requests an order pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder permitting the issuance 
of the Mortgage subject to the conditions imposed in the 
Commission order. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 24, 1975, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing on 
the matter accompanied by a statement as to the nature of 
his interest, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall order a 
hearing thereon. Any such communication should be ad- 
dressed; Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request shall be 
served personally or by mail (air mail if the person being 
served is located more than 500 miles from the point of 
mailing) upon Applicant at the address set forth above. 
Proof of such service (by affidavit, or in the case of an attor- 
ney at law, by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order disposing 
of the application wili be issued as of course following No- 
vember 24, 1975, unless the Commission thereafter orders a 
hearing upon request or upon the Commission‘’s own mo- 
tion. Persons who request a hearing, or advice as to whether 
a hearing is ordered, will receive any notices and orders is- 
sued in this matter, including the date of the hearing (if 
ordered) and any postponement thereof. 


For the Commission, by the Division of Investment Manage- 
ment Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9011/October 30, 1975 





See Securities Act of 1933 Release No. 5639/October 10, 
1975. 











A 
ta 
(1 
INVESTMENT ADVISERS ACT ce 
(2 
INVESTMENT ADVISERS ACT OF 1940 « 
Release No. 482/October 24, 1975 vl 
Admin. Proc. File No. 3-4577 | F 
pl 
In the Matter of 
CAPBELL, HENDERSON & COMPANY 
3100 First National Bank Building 
Dallas, Texas 
(801-759) 
ot 
CHARLES V. CAMPBELL, SR. ; 
ORDER IMPOSING REMEDIAL SANCTIONS i ¢ 
C 


In these remedial proceedings under the Investment Advis- 
ers Act, Campbell, Henderson & Company (‘‘registrant”), 
a registered investment adviser, and Charles V. Campbell, 
Sr., its president, have submitted an offer of settlement 
which the Commission has determined to accept. 





On the basis of the order for proceedings and the offer of 
settlement, it is found that registrant, willfully aided and 
abetted by Campbell, willfully violated'Sections 206(1) and 
206(2) of the Advisers Act and Section 10(b) of the Securi- | 

ties Exchange Act and Rule 10b-5 thereunder. 


Respondents’ offer of settlement provides that registrant 
may be censured and Campbell suspended from association 
with any registered investment adviser for a period of 30 | | 
days. The offer also contains undertakings that registrant, . 
and Campbell if he is associated with an investment adviser 
following his suspension, shall: 


(1) Provide the Commission’s staff with immediate anddi- , 
rect access to all information required to be kept pursuant . 
to Section 204 of the Advisers Act relating to registrant's 
clients; and 


(2) Refrain from giving investment advice concerning any 
business with which registrant has an “economic consulting” 
relationship without first providing complete disclosure of 
the nature and extent of the relationship. 


} 
Registrant also undertakes to (1) refrain from giving invest- 


ment advice concerning any business of which any of itsem | | 
ployees or associates is a director, and (2) refrain from so- 7 
liciting or accepting new investment advisory clients for a | 
period of 30 days from the date hereof. Campbell further | 
undertakes that, if he is associated with an investment | 
} 


i- 
t 


f 


t: 
m- 


‘© 





| 
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adviser following his suspension, he will refrain from giving 
investment advice concerning any business of which he is a 
director to any client of registrant. 


In view of the foregoing, it is in the public interest to im- 
pose the sanctions specified in the offer of settlement. 


Accordingly, 1T 1S ORDERED that, subject to the under- 
takings set forth above: 


(1) Campbell, Henderson & Company be, and it hereby is, 
censured; and 


(2) Charles V. Campbell, Sr., be, and he hereby is, suspend- 
ed from being associated with any registered investment ad- 
viser for a period of 30 days, effective as of the date hereof. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 483/October 24, 1975 


See Securities Exchange Act of 1934 Release No. 11763/ 
October 24, 1975. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 484/October 23, 1975 


See Securities Exchange Act of 1934 Release No. 11766/ 
October 23, 1975. 
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Litigation Release No. 7132/October 24, 1975 


SEC v. J. & C. SALES COMPANY, INC. and 
JOSEPH G. EHRLICH 
(S.D. Fla. Civ. Action No. 75-2246-Civ-WM) 


Jule B. Greene, Administrator of the Commission’s Atlan- 

ta Regional Office and William Nortman, Associate Region- 
al Administrator in charge of the Commission’s Miami 
Branch Office, jointly announced that on October 16, 1975, 
an Order of Preliminary Injunction was entered in the United 
States District Court, Southern District of Florida, against 

J. & C. Sales Company, Inc. (“J&C’’) and Joseph G. Ehr- 
lich (“Ehrlich”), prohibiting further violations of the anti- 
fraud provisions of the federal securities laws in connection 
with the offer, purchase and sale of the securities of J&C 

or any other security. The Order was issued upon the con- 
clusion of a hearing on the Commission’s application for a 


Temporary Restraining Order and the court's considera- 
tion of the Commission's papers and the statements made 
by Ehrlich at said hearing. 


The Complaint, which was filed on October 15, 1975, 
alleged that J&C and Ehrlich violated Section 17(a) of the 
Securities Act and Section 10(b) of the Exchange Act and 
Rule 10b-5 thereunder in that in connection with the offer 
and sale of J&C securities the defendant made untrue state- 
ments of material facts and omitted to state material facts 
concerning, among other things, the financial condition of 
J&C; the business operations and prospects of J&C; the 
future value of J&C common stock and the listing of such 
stock for trading on the American Stock Exchange. 





Litigation Release No. 7133/October 24, 1975 


SEC v. HALLCRAFT HOMES, INC. 
(U. S. District Court for the District of Columbia, Civil 
Action No. 75-1751) 


The Seucrities and Exchange Commission announced the 
filing of a complaint in the U. S. District Court for the Dis- 
trict of Columbia on October 21, 1975, seeking a court 
order directing Hallcraft Homes, Inc. (““Hallicraft’’), Phoen- 
ix, Arizona, to comply with the reporting provisions of 
the Securities Exchange Act of 1934 and seeking a perma- 
nent injunction against further such violations. According 
to the Commission’s complaint against Hallcraft, the com- 
pany failed to file with the Commission in proper form its 
annual report on Form 10-K for its fiscal year ended April 
30, 1975, and its quarterly report on Form 10-O for the 
quarter ended July 31, 1975. 





Litigation Release No. 7134/October 24, 1975 


US v. JOE T. BOYD, et al. 
(S.D.N.Y.) 


Richard M. Hewitt, Administrator of the Fort Worth Re- 
gional Office and William Moran, Administrator of the New 
York Regional Office of the Securities and Exchange Com- 
mission, and Paul J. Curran, U. S. Attorney for the South- 
ern District of New York, today jointly announced that on 
October 20, 1975, following a three-week criminal trial in 
New York City, Joe T. Boyd and Dr. M. S. Knisely, both of 
Midland, Texas, Robert E. Ford and Ernest D. Goodloe, 
both of Abilene, Texas, and Ernest R. Mullenax, Oklahoma 
City, Oklahoma, were convicted of violations of the securi- 
ties registration and antifraud provisions of the federal se- 
curities laws, and the fraud by wire and mail fraud statutes. 


In addition, Boyd, Goodloe, Ford and Knisely were con- 
victed of furnishing written false statements to the Securi- 
ties and Exchange Commission. Boyd, Goodloe, Mullenax, 
Ford, and Knisely were also convicted of conspiracy to vio- 
late the securities registration and antifraud provisions of 
the federal securities laws and the fraud by wire and mail 
fraud statutes. 
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The jury acquitted Emerson F. Titlow and Roger Bissett, 
both of Reno, Nevada, William Wayne Barnett, Abilene, 
Texas, and Marvin J. Rappaport, Stanley Schleger and Ed- 
ward Vanasco all of New York City, on all counts. 


Prior to the start of the trail, Howard Brookshire, Atoka, 
Oklahoma, and during the trial, Selwyn S. Weber, Odessa, 
Texas, were severed as defendants and are to be tried later. 


In addition, James C. Joiner, Lubbock, Texas, and John 
Wells, New York City, had previously entered pleas of guil- 
ty to one count of conspiracy to violate the federal securi- 
ties, fraud by wire, mail fraud, and false statements statu- 
tes. Previously, Alan Segal, New York City, had plead 
guilty to four counts of fraud by wire, mail fraud, securi- 
ties registration and securities fraud. 


Federal District Judge Milton Pollack, New York City, set 
sentencing for Boyd, Goodloe, Ford, Mullenax and Knise- 
ly for December 2, 1975. Judge Pollack set sentencing for 
Joiner, Wells, and Segal for December. 5, 1975. 


Specifically, Boyd, Goodloe, Mullenax and Knisely were 
convicted of eleven counts of securities registration viola- 
tions, twelve counts of securities fraud, sixteen counts of 
mail fraud, and eleven counts of fraud by wire, and one 
count of conspiracy to violate those statutes. Additionally, 
Boyd, Goodloe, Ford and Knisely were convicted on two 
counts of furnishing false statements to the Securities and 
Exchange Commission. The case involved the activities of 
Select Enterprises, Inc., Midland, Texas, a Nevada shell 
corporation formerly known as Goldfield Candalaria 
Cooperative Mining Co. 





Litigation Release No. 7135/October 24, 1975 


SEC v. FRANCIS D. DUVAL, et al. 
(District of Montana, Civ. Action No. 75-35 GF) 


Jack H. Bookey, Regional Administrator of the Seattle Re- 
gional Office, announced that on October 16, 1975, the 
Honorable Judge Russell E. Smith, Chief Judge of the Dis- 
trict Court of Montana, at Missoula, issued an order or pre- 
liminary injunction against Francis D. Duval and Vance D. 
McCarty, both of Spokane, Washington, officers and direc- 
tors of Gold Reserve Corporation (Gold Reserve), a Mon- 
tana corporation, enjoining them from further violations of 
the registration and antifraud provisions of the Securities 
Act of 1933, in the offer and sale of Gold Reserve stock 
or any other security. 


The Court found that Duval and McCarty made and caused 
others to make sales of unregistered Gold Reserve common 
stock from about December 1971 to August 1973. In mak- 
ing these sales, Duval and McCarty made false and mislead- 
ing statements concerning the use of proceeds from their 
sales and failed to disclose that they had purchased their 
shares at prices ranging from 1 cent to 5 cents while making 
sales at 5 to 50 cents per share. In addition, the Court found 
Duval and McCarty violated the anitfraud provisions by pur- 
chasing the treasury stock of Gold Reserve while concealing 
certain transactions between Gold Reserve and a Canadian 
Corporation, Pegasus Explorations, Ltd. 
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The Court did not grant preliminary relief as to two other 
defendants, Estelle H. Duval, Gold Reserve's transfer agent, 
and Wayne L. Sanders, a salesman who were alleged to have 
participated in violations of Sections 5(a) and 5(c) of the , 
Securities Act of 1933. 





For further information, see Litigation Release No. 6989. 





Litigation Release No. 7136/October 24, 1975 


UNITED STATES v. THOMAS F. CLENDENIN 
(USDC, D.C., Crim. No. 75-543) 


Earl J. Silbert, United States Attorney for the District of 
Columbia, and Paul F. Leonard, Administrator of the Wash- 
ington Regional Office, announced that on October 21, ; 
1975, the Honorable Howard F. Corcoran, U. S. District , 
Court Judge for the District of Columbia, sentenced Thom- . 
as F. Clendenin of Silver Spring, Maryland, formerly pre- 
sident of the Clendenin Corporation, a former registered 
investment adviser, to a term of imprisonment of a year F 
and a day in connection with Mr. Clendenin’s previous 6 
guilty pléa to 3 counts of a 59 count criminal indictment. 

One count charged Mr. Clendenin with mail fraud in the } 
offer and sale of unregistered securities, one count charged 
interstate transportation of stolen securities and one count | 








charged him with acting as an unregistered investment ad- L 
viser. 

S$ 

For further information see Litigation Release Nos. 6458, =| - 

6515, 6976, 7038 and 7043. 

YE 

ve 

si 

Litigation Release No. 7137/October 28, 1975 . 

UNITED STATES v. RICHARD T. CARDALL, et al. ; 

(D. Utah CR-74-53) C 


Walter Barnes, Acting Chief, Criminal Fraud Section of the 
United States Department of Justice, Ramon M. Child, U. 

S. Attorney for the District of Utah, and Robert H. Daven- : 
port, Administrator of the Denver Regional Office of the | : 
Securities and Exchange Commission, jointly announced C 
that on October 14, 1975, a federal jury in Salt Lake City, S 
Utah, found Richard T. Cardall of Salt Lake City, Utah, 
Golden Rule Associates, a Utah non-profit corporation, and T 
Frank L. Parks of Newman, Georgia, guilty of nine counts | p 
of an indictment charging conspiracy, fraud, and failure to ti 
register with the Securities and Exchange Commission in ti 
connection with the sale of securities of International E 
Chemical Development Corporation, a Nevada corporation. 


On July 18, 1975, International Chemical Development 
Corporation pled no/o contendere to two counts of the in- | L 
dictment and William L. Allen of Ogden, Utah, pled guilty 

to one count of the indictment. j 


i lO | 


For further information see Litigation Release Nos. 4595, |} 
4752, 5273, 6338, 6445, and 6510. 
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Litigation Release No. 7138/October 28, 1975 


SEC v. NATIONAL ACCOUNTS SERVICE ASSOCIA- 
TION, INC., et al. 
(N.D. Ala. CA75L0757NE) 


Jule B. Greene, Administrator of the Atlanta Regiona! 
Office of the Securities and Exchange Commission, an- 
nounced that on October 20, 1975, the Honorable Sey- 
bourn H. Lynne, U. S. District Court Judge for the North- 
ern District of Alabama, at Birmingham, issued an order 
permanently enjoining National Accounts Service Associa- 
tion, Inc. (“NASA”), a Huntsville, Alabama corporation, 
from violations of the registration requirements and anti- 
fraud provisions of the Securities Act of 1933 and anti- 
fraud provisions of the Securities Exchange Act of 1934 
in connection with the offer and sale of NASA’s promis- 
sory notes, or any other security. NASA consented to the 
entry of the order without admitting or denying the allega- 
tions of the Commission’s complaint. 


For further information see Litigation Release Nos. 6943, 
6986 and 7014. 





Litigation Release No. 7139/October 28, 1975 


SEC v. CONTINENTAL GOLD AND SILVER 
CORPORATION 
(D. Utah, Civ. C-75-414) 


Robert H. Davenport, Regional Administrator of the Den- 
ver Regional Office of the Securities and Exchange Commis- 
sion announced that a complaint was filed in the federal 
court. in Salt Lake, City, Utah, on October 17, 1975, seek- 
ing to enjoin Continental Gold and Silver Corporation, Craig 
McLachlan, Richard C. Mason, Hal C. Pettigrew, and Mark 

C. Rose, all of Salt Lake City, Utah; Jack D. Hill of Huxton, 
Colorado; Pasquale Catizone of Morristown, New Jersey; and 
Colonial Securities, Inc., of New York City, New York, from 
violating Sections 5(a), 5(c) and 17(a) of the Securities Act 
of 1933 and Section 10(b) of the Securities Exchange Act 

of 1934 and Rule 10b-5 thereunder. The complaint also 

seeks injunctions against Leo George Bateman and Steven 

C. Rippon, both of Salt Lake City, Utah, from violating 
Sections 5(a) and 5(c) of the Securities Act of 1933 only. 


The complaint alleges that violations of those Acts took 
place in connection with the sale of common stock of Con- 
tinental Gold and Silver Corporation for which no registra- 
tion statement was filed or in effect with the Securities and 
Exchange Commission at the time. 





Litigation Release No. 7140/October 29, 1975 


SEC v. GOLDFIELD DEEP MINES COMPANY OF 
NEVADA, et al. 
(C.D. CA No. CV-75-3422-WPG) 


Gerald E. Boltz, Administrator of the Los Angeles Regional 
Office, and Leonard H. Rossen, Associate Regional Admin- 
\strator of the San Francisco Branch Office, announced the 





filing of a complaint in the U. S. District Court for the 
Central District of California on October 10, 1975 against 
Goldfield Deep Mines Company of Nevada (““Goldfield’’), 
a Nevada corporation; C. Orin Swain (“Swain’’), its presi- 
dent; John C. Rebenstorf (““Rebenstrof’’), its executive 
vice-president; and Charles R. DeGroff (““DeGroff”’), its 
auditor. The Commission’s complaint alleges that Gold- 
field, Swain and Rebenstorf have been and are engaged in 
the offer and sale of unregistered securities in violation of 
Sections 5(a) and 5(c) of the Securities Act of 1933 in that 
they offered warrants, personal notes, and common stock 
to Goldfield shareholders while no registration statement 
under the Securities Act was in effect or on file with this 
Commission. 


The complaint also alleges that at various times between 
1972 and the present, Goldfield, Swain, Rebenstorf and 
DeGroff have been and are making untrue statements of 
material facts and omitting to state material facts necessary 
to make the statements made not misleading with respect 
to the following: 


1. Goldfield’s currert financial condition and financial 
prospects; 


2. Goldfield’s assets and liabilities; 
3. The securities market for Goldfield stock; 
4. Goldfield’s need for capital; 


5. The time period before which Goldfield’s business will 
be operational; 


6. The risks of owning or purchasing Goldfield stock; and 
7. Goldfield’s compliance with the Federal Securities Laws. 


The complaint seeks preliminary and permanent injunctive 
relief against these defendants. 





Litigation Release No. 7141/October 29, 1975 


SEC v. SOMATRONICS, INC.., et al. 
(SDNY 75 Civ. 492 (LPG)) 


The Securities and Exchange Commission announced that 
the Honorable Lee P. Gagliardi, U. S. District Judge for the 
Southern District of New York, signed a Judgment of Per- 
manent Injunction on August 25, 1975 against Somatronics, 
Inc., Rudy Chiodo (““Chiodo”), Somatronics’ former presi- 
dent, and Rhoda Brandes (“Brandes”), a former Somatron- 
ics officer, and on September 8, 1975 against Edward Mass 
(“Mass’’), a former Somatronics director. The defendants 
consented to the entry of the Judgment without admitting 
or denying the allegations of the Commission’s complaint 
which was filed on January 30, 1975. 


Somatronics, Chiodo, Brandes and Mass were enjoined from 
further violations of Section 10(b) of the Securities Ex- 
change Act of 1934 (“Exchange Act’’) and Rule 10b-5 there- 
under (antifraud provisions). Somatronics, Chiodo and Mass 
were also enjoined from further violations of Sections 5(a) 
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and 5(c) oftthe Securities Act of 1933 (registration provi- 
sions), and Somatronics and Chiodo were also enjoined 
from further violations of Section 15(d) of the Exchange 
Act (reporting provisions). 


In addition to enjoining the defendants from further vio- 
lations of the Federal securities laws, Somatronics was 
ordered to appoint an independent auditor satisfactory to 
the Commission to conduct an accounting to determine 
what, if any, monies are due and owing to Somatronics 
from Chiodo, Mass, and Brandes. The results of that ac- 
counting,w hich will be disclosed to Somatronics’ share- 
holders, are binding on all the defendants. Furthermore, 
Somatronics was ordered to diligently pursue any and all 
claims against former officers and directors or other per- 
sons based on the report of the independent auditor, and, 
until such time as it is determined that Chiodo, Mass and 
Brandes are not indebted to Somatronics, the company is 
prohibited from making any payments to them. 


Chiodo, Mass and Brandes were ordered to make offers of 
rescission to purchasers of Somatronics stock sold by them 
in the open market during 1973, and were required to give 
notes to Somatronics totalling $121,800, the amount which 
the Commission alleged was wrongfully diverted from Som- 
atronics, which notes will be called in an amount based on 
the report of the independent auditor. Chiodo, Mass and 
Brandes were also barred from serving as officers or direc- 
tors of Somatronics without Commission approval, and are 
required to notify the Commission whenever they become 
an officer, director or 10% stockholder of any publicly held 
company. 


The complaint alleged (1) that in connection with the pub- 
lic offering of Somatronics stock in March 1972, Chiodo 
and Mass caused Somatronics to disseminate a false and 
misleading registration statement and prospectus, (2) that 
Chiodo and Mass caused Somatronics to issue two press re- 
leases and a shareholders letter on April 30, May 21, and 
July 9, 1973, respectively, which were false and misleading, 
(3) that Chiodo, Mass and Brandes sold shares of Somatron- 
ics stock to the public from April 26 through October 23, 
1973 while in possession. of adverse, material, non-public 
information concerning Somatronics, (4) that Chiodo, 
Brandes and Mass diverted Somatronics, corporate funds 
for their own use and purpose, (5) that Chiodo and Mass 
caused Somatronics to make a continuous public offering 
and sale of 154,750 Somatronics shares and 500,000 war- 
rants without disclosing adverse, material, non-public infor- 
mation concerning Somatronics and without registering 
these securities as required and (6) that Somatronics failed 
to file and failed to timely file annual and quarterly finan- 
cial reports. 


For further information see Litigation Release No. 6702/ 
January 30, 1975. 
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Litigation Release No. 7142/October 30, 1975 


SEC v. AUDIO MEDIA CORP.., et al. 
(U.S. District Court for the District of Columbia) 


The Securities and Exchange Commission (““Commission”) 
announced today the filing of a civil injunctive action in 
the U. S. District Court for the District of Columbia, the 
issuance of two opinions pursuant to Rule 2(e) of the Com- 
mission’s Rules of Practice and the institution of adminis- 
trative proceedings against a registered broker-dealer and 
certain of its officers and employees in connection with 
the matters discussed below. 


|. The Complaint 


The Securities and Exchange Commission announced today 
that, on the basis of its Complaint, the U. S. District Court 
for the District of Columbia entered an order of permanent 
injunction against Audio Media Corp. (“Audio”), a New 
York Corporation formerly known as Eastern Sound Co., 
Inc. located in Valley Stream, New York, and Jack Prygoff 
(“Prygoff’’) of North Woodmere, New York, president and 
director of Audio, from violating and aiding and abetting 
violations of Sections 5(a), 5(c), and 17(a) of the Securities 
Act of 1933 (“Securities Act’’) and Section 10(b) of the 
Securities Exchange Act of 1934 (“Exchange Act’’) and 
Rule 10b-5 thereunder; John R. Martinson, (“Martinson”) 

of New York City, former chief executive officer and char- 
man of the board of Audio, from violating and aiding and 
abetting violations of Sections 5(a) and 5(c) of the Securi- 
ties Act; and Johnson and Ries (‘J&R’), a public relations 
firm located in New York City formerly engaged by Audio, \ 
from violating and aiding and abetting violations of Section ~ 
10(b) of the Exchange Act, and Rule 10b-5 thereunder. 


Defendants Audio, Prygoff, Martinson and J&R consented 
to the entry of the Judgments of Permanent Injunction 
without admitting or denying the allegations in the Com- 
plaint. 


The Commission’s Complaint alleges that in April 1972, 
defendants Audio, Prygoff and other persons helped pre- 
pare and file with the Commission, and distributed to 
Prospective purchasers, an offering circular in connection 
with a Regulation A offering of eighty units of Audio, each 
unit consisting of 500 shares of common stock and warrants 
to purchase 200 shares of such stock, at a price of $2,500 
per unit. This offering circular contained numerous untrue 
statements of material facts including, among other things 
that: (1) Audio had arrangements with advertisers for 
periods of from 9 to 52 weeks, when in fact, there were 
none; (2) that Audio had arrangements with 7 supermarket 
chains, comprised of an aggregate of 407 supermarkets, 
when in fact, there were only 3 supermarket chains under 
contract for an aggregate of only 130 stores; and, (3) Audio 
had negotiations with Muzak, whereby the latter would 
represent Audio in marketing of advertising time from 
supermarkets, when in fact, no such negotiations took 
place. 


The Complaint further alleges that, as part of the fraudulent 
course of conduct described therein, defendant Prygoff 
signed contracts on behalf of various advertisers and super- 
markets without authority to do so. 
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The Complaint also alleges that on February 20, 1973, 


> defendants Audio, Prygoff and other persons helped pre- 


pare and file with the Commission, and distribute to pro- 
spective purchasers of the securities being offered, a second 
offering circular under Regulation A, offering to exchange 
for 21 days the original warrants for an identical number 

of new warrants exercisable at a lower price. 


This second offering circular contained numerous untrue 
statements of material facts, including, among other things, 
that: (1) Audio had arrangements with advertisers for per- 
iods of from 9 to 52 weeks, when in fact, no such arrange- 
ments existed; (2) Audio had contracts with 10 supermar- 
ket chains aggregating 645 individual supermarkets when, 

in fact, Audio had contracts with only 5 supermarket 

chains aggregating 252 supermarkets; and, (3) Audio had 
installed its equipment in 320 supermarkets and expected 
to complete installation in 325 other supermarkets by April 
1973 when, in fact, it had installed units in only 252 super- 
markets, and had no reasonable basis to conclude that in- 
stallation would be completed in the remaining supermar- 
kets by April 1973. 


Both offering circulars also failed to state material facts 
concerning, among other things, Audio’s inability to com- 
mence operations in the foreseeable future, Audio’s in- 
ability to obtain any contracts or commitments from ad- 
vertisers, and the adverse impact of the Robinson-Patman 
Act on Audio’s ability to obtain contracts or commitments 
from advertisers. 


The Complaint further alleges that defendants Audio, Pry- 
goff, J&R and other persons, from August, 1972 through 
May, 1973, prepared and disseminated to the public, Audio 
shareholders and prospective shareholders, and other per- 
sons, numerous false and misleading press releases, annual 
reports and letters to shareholders which, among other 
things, stated that: (1) Audio had contracts with over 500 
supermarkets in the New York metropolitan area, when in 
fact it had only 252 supermarkets under contract; (2) a na- 
tional firm had contracted with Audio to advertise its pro- 
ducts for periods ranging from 9 to 52 weeks when, in fact, 
no such contract existed; and, (3) Audio had 11 supermar- 
ket chains under contract, when it only had 8. 


The Complaint finally alleges that defendants Audio, Pry- 
goff, Martinson, and other persons, in October 1973, did 
offer for sale, sell and deliver after sale, 6,000 shares of 
the common stock of Audio, when no registration state- 
ment had ever been filed with or declared effective by the 
Commission. Said defendants attempted to sell such stock 
pursuant to the Commission’s Rule 144, when they knew, 
or should have known that these transactions were not in 
accordance with Rule 144. 


ll. Rule 2(e) Proceedings 


The Commission also announced today that a settlement 

has been reached with Lloyd Feld and Milton Loewe, attor- 
Neys practicing law in New York, New York, disposing of 
certain administrative proceedings growing out of the Com- 
mission's investigation of Audio. See Exchange Act Re- 
leases Numbered 11775 and 11776 dated October 30, 1975, 
for further details. 


Ill. Administrative Proceeding Pursuant to Section 15(b) 
of the Securities Exchange Act of 1934 


The Commission further announced today the issuance of 
an Order for Public Proceedings naming Chartered New 
England Corp. (“Chartered”), a New York Broker-dealer 
and Audio’s former investment banker; Milton Bomback 
(“Bomback”), the president anda director and shareholder 
of Chartered; Robert L. Scheinman (“Scheinman”), the 
senior vice president and a director and shareholder of 
Chartered; Robert L. Gardner (““Gardner’’), the executive 
vice president and a director and shareholder of Chartered; 
William C. Kretschmer (“’Kretschmer”’), a former vice pre- 
sident of, and registered representative with, Chartered; 
and Gloria Cianelli (““Cianelli”’), a registered representative 
with Chartered. 


The Commission’s Order for Public Proceedings alleges 

that Chartered, Bomback, Scheinman, Gardner, Kretsch- 
mer and Cianelli, directly and indirectly, violated and aided 
and abetted violations of the antifraud provisions of the 
Federal Securities laws. The Commission’s Order of Pro- 
ceedings also alleges that Chartered, Bomback, Scheinman 
and Gardner, directly and indirectly, violated and aided and 
abetted violations of the registration provisions of the fed- 
eral securities laws. The alleged violations were in connec- 
tion with Chartered’s activities as underwriter and a market- 
maker with respect to securities of Audio. 
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